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Court of Appeals of the District of Columbia 


No. 5496. i 

i 

j 

John C. Gotwals et al., Appellants] 

i 

vs. j 

Ida M. Miller et al. ! 


a Supreme Court of the District of Columbia. 

In Equity. j 

No. 48121. | 

i 

Ida M. Miller, Walter H. Hoffman, Zenza D. Hoffman, 
Christian S. Heritage, Nora T. Cush, Alvin M. Hansch, 
Bertha A. Hansch, Robert II. Alcorn, and itoward B. 
Donohue, Fred M. Propst, Leona H. Propst,! Hattie J. 
Hanrahan, and Agnes M. Burdett, Plaintiffs, j 

i 

vs. 

,s 

William B. Ladue, Sidney F. Taliaferro, Proctor L. 
Dougherty, Commissioners of the District of [Columbia, 
and The District of Columbia, a Municipal Corporation, 
Defendants. | 

United States of America, j 

District of Columbia, ss: I 

I 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


i 

i 

i 

i 

i 

i 

1 

! 
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1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

No. 48121. 

1, Ida M. Miller ; 2, Walter H. Hoffman, Zenza D. Hoff- 
man; 3, Christian S. Heritage; 4, Nora T. Cush; 5, Alvin 
M. Hansch, Bertlia A. Hansch; 6, Robert H. Alcorn and 
Howard B. Donohue; 7, Fred M. Propst, Leona H.' 
Propst, 8, Hattie J. Hanrahan and Agnes M. Burdett, 
Plaintiffs. 


vs. 

William B. Ladue, Sidney F. Taliaferro, Proctor L. 
Dougherty, Commissioners of the District of Columbia; 
The District of Columbia, a Municipal Corporation, De¬ 
fendant. 


Bill of Complaint. 

Filed Mar. 26, 1928. 

To the Honorable Justices of said Court: 

The Bill of Complaint herein respectfully represents: 

1. That all of the above named plaintiffs are adult citi¬ 
zens of the United States, residents of the District of 
Columbia, and bring this suit in their own right and behalf 
as owners of the properties hereinafter described. 

2. That the defendants, William B. Ladue, Sidney F. 
Taliaferro and Proctor L. Dougherty, are adult citizens of 
the United States, residents of the District of Columbia, 
and the duly appointed and qualified Commissioners of the 
District of Columbia, and are sued as such Commissioners; 
that the defendant, the District of Columbia, is a municipal 
corporation, and is sued in its own right and behalf. 

3. That on or about the 6th day of February, 1926, the 
defendant, the District of Columbia, levied certain special 
assessments against certain properties abutting on the 
North side of that portion of Second Street, N. E., extend¬ 
ing from T Street, N. E., to R Street, N. E., in the District 
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of Columbia, and also special assessments iupon that 
2 property abutting both sides of that portion of S 
Street, N. E., extending from Second Street, N. E., 
to Third Street, N. E., in the District of Columbia, and 
also levied special assessments upon the properties abutting 
both sides of that portion of Randolph Place, N. E., ex¬ 
tending from Second Street, N. E., to Third Street, N. E., 
in the District of Columbia; that said special assessments 
were made for certain alleged paving improvements made 
on and to the portions of Second Street, N. E.,IS Street, 
N. E., and Randolph Place, above described. That at the 
time of the levying of the special assessments as aforesaid, 
legal title to said properties hereinafter described were 
held as shown below, and shown below are also the amounts 
of said special assessments levied against said properties, 
together with a statement of the portion of each assess¬ 
ment paid, if any, and of the portion remaining unpaid: 



Name. 

Square. 

Ida M. Miller. 

.3572 

W. H 

& Zenza D. Hoffman... 

* • M 

3572 

0-7*) 

c. s. 

Heritage. 

3572 

Nora 

T. Cush. 

3572 

Nora 

T. Cush. 

3572 

A. M. 

& B. A. Hanscli. 

3569 

Robr. 

H. Alcorn and Howard 


B. 

Donohue. 

3573 

Fred 

M. Propst and Leona H. 



Lot. 

Total bill. 

Pa pt 
paid. 

Part 

unpaid. 

69 

66.96 

44j64 

22.32 

70 

11S.45 

118.45 


70 

258.91 

171.94 

S6.97 

SOS 

129.24 

43.iOS 

S6.16 

S04 

250.92 

167 gS 

83.64 

$04 

274.72 

91'57 

1S3.15 

5 

193.SS 

Nohe 

193.S8 

56 

60.97 

20^32 

40.65 

9 

140.17 

46.73 

93.44 

57 

71.85 

23.95 

47.90 


Propst . 3508 

Hattie .T. Hanrahan & Agnes 
M. Burdett. 4569 


4. That the legal title to said properties has | not been 
transferred since the date of levving said assessments 
and remains now in the parties above shown. 

5. That said assessments were made under and by virtue 
of pretended authority contained in the Act of Congress 
approved July 21, 1914, and an Act of Congress approved 
September 1, 1916, commonly known as the j Borland 
Amendment. That said assessments were made to the 
said owners of said properties without hearing or oppor¬ 
tunity to be heard, and without any inquiry whatsoever 
into whether or not the paving or repaving of said streets 
would increase the value of the property herein described 
and, if so, to what extent said paving or repaving would 
benefit said real estate or any other real estate in the Dis- 


i 
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trict of Columl)ia. That the first notice the plaintiffs re¬ 
ceived from the defendant of said special assessments was 
contained in a bill rendered to the plaintiffs from the office 
of the Collector of Taxes for the District of Columbia call¬ 
ing for the payment of said assessments as follows: 

“One-third of! the assessment shall be paid within 60 

davs from the date of service of notice of assessment. 

•> 

One-third shall be paid within one year from date of serv¬ 
ice. One-third shall be paid within two years from date of 
service. Interest shall be charged at the rate of 8 per 
centum per annum from the date of service of notice upon 
all amounts that remain unpaid at the expiration of 60 days 
after date of service. Should this property become subject 
to sale for any other assessment or tax whatsoever, then 
this assessment will become immediately due and payable, 
and the property may be sold therefor together with inter¬ 
est and costs. Should this assessment, or any part thereof, 
remain unpaid at the expiration of two years from date 
of service of notice of this assessment, this property will 
be subject to sale therefor, with interest and cost. These 
provisions of law will be enforced.” 


o 

*> 


6. That said assessments are still carried upon 
the tax records of the defendant, the District of 
Columbia, and tin* unpaid portion thereof, as shown above, 
constitutes a lien upon the said premises and a cloud upon 
the plaintiffs’ respective titles so that they can not readily 
sell, convey, or dispose of said properties, or borrow money 
on the securitv thereof. That as stated in said notice uii- 
less said assessment is either paid or cancelled the de¬ 
fendant threatens to sell said properties in order to collect 
said taxes. 

7. That there is attached hereto a plot which correctly 
represents the relative position of said properties to each 
other and to the streets above mentioned, and correctly 
represents the proportionate length and width of the said 
properties. That! the several lots against which said as¬ 
sessments have been levied are not of uniform depth with 
respect to each other, nor are they uniform in depth with 
respect to other lots in the same vicinity and subject to 
said assessment. To the contrary said lots vary in depth 
among themselves and with respect to other lots in the 
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same vicinity and subject to said assessment from having 
an entire depth of 50 ft. to having an entire depth of 100 
ft. That the several lots are not uniform or icomparable 
in value with respect to each other or with respect to other 
lots in the same vicinity subject to said assessment but to 
the contrary vary in value. The benefits tojbe derived 
from said assessment are not local in their nature but are 
general. Second Street is always a through thoroughfare 
for traffic to and from the State of Maryland apd that por¬ 
tion of Second Street from R to S Street and S Street from 
Second to Third is especially lighted to induce and guide 
through night traffic to and from the State of! Maryland. 
The vicinity of Fourth and Fifth Streets, X. E., between 
Randolph Place and Rhode Island Avenue is aj warehouse 
district. The following firms have warehouses in that 
neighborhood, the majority of which are large and ex¬ 
tensive : 


National Biscuit Co., 36 Randolph PI. X. E. | 

Fries, Beall & Sharp Co., 4th St. between S <k|Seaton PL 
X. E. ! 


Sanitarv Grocerv Co., Inc., 4th Sf. betweeh T St. & 
Seaton PL X. E. * j 

Pigglv Wigo-lv Grocerv Co., 5th St. between T & V Sts. 

O C » O ” » * 


X. E. 

Barber & Ross, Inc., 5th & V Sts. X. E. 
Washington Stair & Ornamental Iron Works, 


5th St. be¬ 


tween T & V St. X. E. 

H. J. Heinz Co., 5tli & V Sts. X. E. 

J. W. Hunt Paint Warehouse, 2112 5th St. X. IE. 

Federal Motor Trucks, 2116 5th St. X. E. j 
Kane Transfer Co., 2118 5th St. X. E. 

Park Transfer Co., 5th & W Sts. N. E. j 

Eagle Bedding Co., 5th & W Sts. X. E. j 

Loose-Wile Biscuit Co., 513 Rhode Island Ave.jX. E. 
John H. Wilkins Co., 517 Rhode Island Ave. N.j E. 
Rudolph & West Co., 611 Rhode Island Ave. Nj. E. 
Rinaldi Bros. Coal Dealers, 649 Rhode Island Ave. N. E. 
W. A. Pierce Co., Lumber, 616 Rhode Island Ave. X. E. 
United States Rubber Co., 810 Rhode Island A\te. N. E. 
Chas. Tompkins Co. Builders Yard, R. I. Ave. |bet. 8th & 
9th St. X. E. | 

National Mortar Co., R. I. Ave. bet. 8th & 9th $t. X. E. 


L 
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Atlantic & Pacific Grocery Co., North of R. I. Ave. be¬ 
tween 8th & 9th St. N. E. 

Indiana Flooring Co. and Geo. Plitt, located on same 

block as Atlantic & Pacific Grocery Co. 

* 

Janies A. Messenger Co., Steam, Gas & Water Supplies; 
E. G. Schafer Co., Plumber, Heating, Boiler & Radiator 
Supplies, and American Radiator Co., East of 4th St. on 
Channing St. N. E. 

Pittsburgh Plate Glass Co., 4th & Bryant St. N. E. 

Hart & Crouse Co., Channing St. N. E. East of 4th. 

4 The large trucks heavily loaded going to and from 

these manv warehouses customarily and regularly 
pass down S Street or Randolph Place and along Second 
Street. The size and weight of said trucks does more to 
break up and wreck the paving on said streets than does 
all other traffic on said streets. Such truck traffic rendered 
necessary the repaving of these streets at a date much 
earlier than otherwise would have been necessary. The 
new paving placed on said streets at the time said special 
assessment was levied will have a very short life on ac¬ 
count of said traffic of heavy trucks. These petitioners 
ought not to be compelled to finance paving for such traffic. 
The benefits conveyed by said paving are not local to these 
petitioners but are general to the District of Columbia and 
particularly beneficial to the warehouses and Maryland. 
The cost of said special assessment to each of these peti¬ 
tioners respectively is in excess of any and all benefits con¬ 
veyed thereby to them, or to their respective properties. 

8. That upon information and belief the plaintiff’s aver 
that the Congress of the United States realizing the in¬ 
validity of the aforesaid Act of Congress, known as the 
Borland Amendment, and the injustice perpetrated by a 
tax levied upon the front footage basis upon properties 
such as those belonging to these plaintiffs, and described 
herein, recently repealed or amended said Act. 

9. That upon information and belief the plaintiffs aver 
that the Court of Appeals of the District of Columbia, in 
the recent case of Wm. G. Johnson, et al. v. Cuno H. 
Rudolph, held the aforesaid Borland Amendment to be un¬ 
constitutional and void and cancelled an assessment levied 
thereunder against property s/niated similarly to the prop¬ 
erties included in this proceeding. 
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10. That said special assessments so attempted to be 
made by the defendant herein constitute a cloud upon the 
title of plaintiffs to said real estate so that they cannot 
readily sell, convey or dispose of said properties, or bor¬ 
row money on the security thereof, unless anil until said 
cloud is removed. 

11. That the tax assessment records of the| District of 
Columbia do not on their face show the invalidity of the 
said special assessments and accordingly plaint ill’s have no 
adequate remedy at law. 

Wherefore, the premises considered, the plaintiffs pray 
that the said special assessments and the interest alleged 
to be accrued tlireon, to the extent that the same has not 
been paid, be declared null and void. 

That the defendant named herein be decreed to cancel 
said assessments on the tax records of the jDistrict of 
Columbia as to any portions of said assessments remain¬ 
ing unpaid, together with interest accrued thereon, and 
that they be enjoined pending these proceedings and per¬ 
petually thereafter from making, settling or claiming 
against said lots any assessments on account of said pav¬ 
ing or repaving on the portions of Second Street, X. E., 
Randolph Place, X. E., and S Street, X. E.,j above de¬ 
scribed; and from referring to such assessments! in any tax 
certificate, or certificates that mav hereafter be issued by 
them in respect to said property, or properties, or 

5 any part thereof. 

That the plaintiffs may have such oth^r and fur¬ 
ther relief in the premises as to this Honorable jCourt may 
seem just and proper. 

GEORGE G. WITTER, 
WILLIAM COGGER, 

Attorneys for Plaintiffs. 

i 

i 

6 District of Columbia, ss: I 

I 

George G. Witter, being first duly sworn, oil oath de¬ 
poses and says that he is one of the attorneys! of record 
for the petitioners in the above entitled cause; that he 
has read the foregoing petition and knows the contents 
thereof, and that the same is true to the best of his knowl¬ 
edge, information and belief. 

GEORGE G. WITTER. 
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Subscribed and sworn to before me this 22 dav of March, 
A. D. 1928. 

[seal.] LORA JOHNSON, 

Notary Public. 


(Here follows plat, marked page 7.) 

8 Joint Ansiver of Defendants to Original Bill of 

Complaint. 


Filed Januarv 11, 1929. 


Now come Proctor L. Dougherty, Sidney F. Taliaferro, 
and William B. Ladue, Commissioners of the District of Co¬ 
lumbia, and the District of Columbia, a municipal corpora¬ 
tion, bv its said Commissioners, named as defendants in the 


above entitled cause, and for answer to the Original Bill 
of Complaint filed herein by Ida M. Miller, et al., or to so 
much thereof as they are advised it is material and neces¬ 
sary that thev make answer, answering sav: 

1. That they are without such knowledge as will enable 
them to either admit or deny the allegations contained in 
paragraph one of the Bill of Complaint herein; defendants 
do, however, in answer to said paragraph, admit that at 
the time of the levying of the special assessments 
9 complained of, plaintiffs herein were borne upon 
the tax assessment rolls of defendant, District of 
Columbia, as the owners of the respective parcels of land 
upon which the assessments hereinbefore referred to were 
levied. 


2. That they admit the allegations contained in para¬ 
graph two of the Bill of Complaint herein. 

3. That they admit as substantially accurate, the allega¬ 
tions contained in paragraph three of the Bill of Com¬ 
plaint herein, save and excepting the allegation that 
legal title to the several parcels of land assessed, as in said 
paragraph alleged, reposed in the several plaintiffs herein, 
as to which said allegation these defendants sav that thev 
are without such knowledge as will permit them to either 
admit or deny said allegation: they do, however, admit 
that at the time of the levying of said assessments the par¬ 
cels of land in said paragraph described, were assessed in 
the names of the respective plaintiffs herein. 






■ 
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Further answering said paragraph three, these defend¬ 
ants say that the.installments of the special assessment tax 
levied against the several plaintiffs herein and paid by 
them, amount to voluntary payments, in law, ajnd are there¬ 
fore not recoverable bv them from defendants. 

4. That they are without such knowledge as will permit 
them to either admit or deny the allegations jcontained in 
paragraph four of the Bill of Complaint hereiji. 

5. That they admit as substantially accurate, the allega¬ 
tions contained in paragraph five of the Bill of Complaint 
herein; and further answering said paragraph, defendants 
say that by the terms of the statute under which the special 
assessments complained of herein, were levied* it was pro¬ 
vided that neither notice to, nor hearing of, such property 
owners as might be affected by street improvements 
therein authorized, were necessary prerequisites to the 
doing of said work or the assessing of the post thereof 

against abutting property. 

10 G. That they admit the allegations contained in 
paragraph six, save and excepting the allegation as 
to the effect of said special assessment upop a possible 
sale of the property so taxed, or efforts to borrow money 
upon the security thereof, as to which allegations, these 
defendants say they are not possessed of sueli knowledge 
as will enable them to either admit or deny the same. 

7. That they admit as substantially accurate! the allega¬ 
tions of paragraph seven of the Bill of Complaint, herein, 
referring to the plat attached thereto, and they admit, 
upon information and belief, the proximity to It he parcels 
of land assessed to the respective plaintiffs herein, of the 
places of business of the several corporations, i companies, 
etc., set forth in said paragraph; that they further admit, 
upon information and belief, that the several! parcels of 
land assessed to the respective plaintiffs herein, are not 
of uniform depth and value, but they deny that the varia¬ 
tions are of such character or extent as to affect the valid¬ 
ity of the special assessments complained of herein. That 
these defendants are advised and believe and ljience aver, 
that the properties of the respective plaintiffs jherein are 
substantially improved and benefited by the paving of the 
streets upon which their respective properties! abut, and 

2—5496a 
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thev denv that said assessments are in excess of the bene- 
fits accruing* to the said properties of plaintiffs. That they 
are without such knowledge as will enable them to either 
admit or deny the allegations of said paragraph, as to the 
character and amount of traffic passing over and upon the 
streets described,; or as to the life, past and prospective, 
of the paving of the streets referred to by plaintiffs. That 
as to the remaining allegations of said paragraph, these 
defendants are advised and believe and lienee aver, that 
the same are conclusions of law, and hence need not be 
answered bv these defendants. 

8, 9, 10, 11. That they are advised and believe, and hence 
aver that the allegations contained in paragraphs 
11 eight, nine, ten and eleven, of the Bill of Complaint 
of plaintiffs herein, are conclusions of law and hence 
need not be answered bv these defendants. 

And now, having fully answered, these defendants pray 
that the prayers of plaintiffs herein be denied; that their 
original Bill of Complaint herein be dismissed; and that 
these defendants :be discharged hence with their proper 
costs. 

THE DISTRICT OF COLUMBIA, 
a Municipal Corporation, 

PROCTOR L. DOUGHERTY, 

SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners, District of Columbia , 
i Defendants. 

WILLIAM W. BRIDE, 

W. II. WAIILY, 

Attorneys for Defendants. 

District of Columbia, ss: 

Proctor L. Dougherty, Sidney F. Taliaferro, and Wil- 
liam B. Ladue, being first dulv sworn according to law, 
upon oath depose and say that they have read the fore¬ 
going answer bv them subscribed and know the contents 
thereof; that the statements therein made as of their per¬ 
sonal knowledge are true, and those made upon informa¬ 
tion and belief, thev verily believe to be true. 

PROCTOR L. DOUGHERTY, 
i SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners, District of Columbia . 
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Subscribed and sworn to before me this ilth day of 
January, 1929. 


[seal.] 


ADAM A. GIEjBEL, 
Notary Public, D. C. 
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Order Substituting John C. Gotwals, Herbert B. 
Crosby, and Luther H. Reichelderfer as Parties 
Defendant Herein. 


Filed November 7, 1930. 


Upon consideration of the suggestion filed herein by the 
plaintiffs and it appearing to the Court thatj the defen¬ 
dants, William B. Ladue, Sidney F. Taliaferro and Proctor 
L. Dougherty, named as parties defendant hereto are no 
longer Commissioners of the District of Columbia, but that 

John C. Gotwals, Herbert B. Crosby and Luther H. Reichel- 

* 

derfer have been appointed, have duly qualified, and are 
now acting as Commissioners of the District of Columbia, 
it is, by the Court this 7 day of November, A. p. 1930, 
Ordered, that John C. Gotwals, Herbert B. Crosby and 
Luther H. Reichelderfer, as Commissioners of the District 
of Columbia, be, and they hereby are, substituted as parties 
defendant hereto in the place and stead of William B. 
Ladue, Sidney F. Taliaferro and Proctor L. Dougherty. 

W. HITZ, 

Justice. 
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Memorandum Opinion of Bailey, J. j 
Filed April 2, 1931. i 


The front foot method of assessing the co.4ts of local 
improvements is at least a rough and ready means of as¬ 
certaining the benefit to the adjoining property. In this 
case the highways improved are used to a large extent by 
heavy trucks, as a means of avoiding a heavy grade on 
Rhode Island Avenue. The benefits do not accrue in great 
part to the properties adjoining the highways; to others, 
and are not equal to, but less than the assessments. Of 
course there are some benefits to the lot owners, but to 
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require them to pay the greater part of the costs, would be 
to that extent confiscatory. 

I think that the plaintiffs are entitled to the relief sought. 

BAILEY, J. 


14 


Decree Granting Relief Prayed. 
Filed April 15, 1931. 


This cause coming on to be heard upon the Bill of Com- 
plaint and the Answer of the Defendant, and after hearing 
Counsel for the parties, and upon consideration by the 
Court, it is this 15th day of April, A. D. 1931, 

Adjudged, ordered and decreed that the alleged assess¬ 
ment unpaid in the sum of Eighty-three Dollars Sixty-four 
cents ($83.64) levied against Lot 804 in Square 3572 in the 
City of Washington, D. C. for the laying of an asphalt pave¬ 
ment upon S Street, Northeast in said City as described in 
said Bill of Complaint; that the alleged assessment unpaid 
in the sum of One Hundred Eightv-three dollars Fifteen 
cents ($183.15) levied against Lot 804 in Square 3572 in the 
City of Washington, D. C. for the laying of an asphalt 
pavement upon Second Street, Northeast in said City as 
described in said Bill of Complaint; that the alleged assess¬ 
ment unpaid in the sum of One Hundred Ninety-three dol¬ 
lars, Eighty-eight,cents ($193.88) levied against Lot 5 in 
Square 3569 in the City of Washington, D. C. for the 
15 laying of an asphalt pavement on S Street, North¬ 
east, in said City as described in said Bill of Com¬ 
plaint; that the alleged assessment unpaid in the sum of 
Ninety-three Dollars Forty-four cents ($93.44) levied 
against Lot 9, in Square 3568 in the City of Washington, 
D. C. for the laying of an asphalt pavement on Second 
Street, Northeast, in said City as described in said Bill of 
Complaint; that the alleged assessment unpaid in the sum 
of Forty-seven Dollars Ninety cents ($47.90) levied against 
Lot 57 in Square 3569 in the City of Washington, D. C., for 
the laying of an asphalt pavement on S Street, Northeast, 
in said City as described in said Bill of Complaint be, and 
the same hereby severally are declared to be, invalid and 
void; that the said defendants are hereby commanded to 
cancel said alleged assessments upon the tax records of the 
District of Columbia and that the said defendants are 
hereby permanently enjoined from making, setting up, or 
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claiming against the plaintiffs ’ said property j the alleged 
assessments aforesaid and from referring thereto in any 
tax certificate or certificates that may he issued hereafter 
in respect to said lots; and they are also hereby!perpetually 
enjoined from selling the plaintiffs’ real estate As aforesaid 
for default in the payment of the said alleged Assessments 
and from advertising said property for sale las a conse¬ 
quence thereof. 

JENNINGS BAILEY, 

I Justice. 

Appeal noted in open Court. 

JENNINGS BAILEY, j 

J ustice. 

16 Memoranda. 

April 28,1931.—Statement of Evidence and Notice filed. 
Statement of Evidence submitted, signed and made part 
of record. 

i 

37 Assignment of Errors. 


Filed April 28, 1931. 


Now come the defendants to the above entitled cause, by 
their counsel, and assign for error: 

1. The action of the Court in entering a decree in behalf 
of the plaintiff herein. 

2. The action of the Court in holding invalid; the assess¬ 
ments against the properties involved herein, made on ac¬ 
count of paving the roadway and curb in front of said 
properties. 

3. The action of the Court in holding the a$sesssments 
against the properties were confiscatory. 

4. The action of the Court in holding that thej benefits of 
the paving are not equal to but less than the assessments. 

5. The action of the Court in holding that the use of the 
street by heavy trucks tends to make the Assessments 
invalid. 

WILLIAM W. BRIDE; 

Corporation Counsel , D. C.; 

ROBERT E. LYNCH, ! 

Assistant Corporation Counsel, t). C., 

Attorneys for the defendants. 
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Service acknowledged this 27th day of April, 1931. 
WILLIAM COGGER, 

Attorney for Plaintiffs. 

18 Designation of Record. 

Filed April 28, 1931. 

The Clerk of the Court will please prepare a transcript 
of the record in the above entitled cause for the Court of 
Appeals, consisting of: 

1. The original bill filed herein. 

2. The answer. 

3. Memorandum opinion of the Court. 

4. The statement of the evidence. 

5. The final decree and the appeal therefrom. 

6. The assignment of errors. 

7. This designation. 

WILLIAM W. BRIDE, 
Corporation Counsel. D. C.; 
ROBERT E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneys for the Defendants. 

Service acknowledged this 27 dav of April, 1931. 
WILLIAM COGGER, 

Attorney for Plaintiff. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, lierebv certifv the foregoing 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 48141 in Equity, wherein Ida M. 
Miller et al. are plaintiffs and William B. Ladue et al., 
Commissioners of the District of Columbia, and the Dis¬ 
trict of Columbia, a Municipal Corporation, are Defendants, 
as the same remains upon the files and of record in said 
Court. 
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In testimony whereof I hereunto subscribe niy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of September, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

I 

i 

20 In the Supreme Court of the District cjf Columbia, 

Holding an Equity Court. 

I 

Equity. No. 48121. j 

Ida M. Miller et ah, Plaintiffs, j 

vs. 

John C. Gotwals et al., Defendants. 

i 

Notice. 

To William Cogger, Esquire, and Philip F. Biggins, 
Attorneys for Plaintiffs, 

844 Earle Building, j 

Washington, D. C.: 

Please take notice that the attached statement of evidence 
will be submitted to Mr. Justice Bailey in the Supreme 
Court of the'District of Columbia on the 28 day of Apr., 
1931, at 10 A. M., or as soon thereafter as couhsel mav be 

j 

heard. 

WILLIAM W. BRIDL, 
WILLIAM W. BRIDE}, 
Corporation Counsel , D. C.; 
ROBERT E. LYNCH,; 

ROBERT E. LYNCH, j 
Assistant Corporation Counsel , D. C.> 

Attorneys for Defendants. 

Service acknowledged this 27th day of April, 1931. 
WILLIAM COGGER, j 

Attorneys, for Plaintiffs. 
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21 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. Xo. 48121. 

Ida M. Miller et al., Plaintiffs, 

vs. 

John C. Gotwals et al., Defendants. 

Statement of Evidence. 


Be it remembered that the above entitled cause came on 
for hearing on the 24th dav of Februarv, 1931. before the 
Honorable Jennings Bailev, Associate Justice of the Su- 
. preme Court of the District of Columbia, holding an Equity 
Court, there being present the plaintiffs and defendants, re¬ 
spectively, by their counsel. 

Whereupon the plaintiffs, to maintain the issue upon their 
part joined, introduced in open court the following testi¬ 


mony. 

It was stipulated by and between the respective parties, 
through their counsel of record, that the plat prepared by 
the Survevor of the District of Columbia correctlv showed 
the location of the various lots involved in this suit, to¬ 
gether with the dimensions of said lots and the surround¬ 
ing property. Also, that Second Street and S Street are 
35 feet wide from curb to curb, and that Randolph Street 
is 30 feet wide from curb to curb. 


Mrs. William F. Cush, being duly sworn, testified that 
she resides at 201 S Street, X. E. and is one of the plain¬ 
tiffs in this case. Her property is located on the southeast 
corner of Second and S Streets, facing S Street and is 
known as Lot 804 in Square 3572. That the total assess¬ 
ment against the property was Five Hundred and Twenty- 
five Dollars and some cents. That the assessment for 
22 the paving of Second Street was Two Hundred 
and Seventy-four Dollars and Seventy-two Cents 
($274.72) and for the paving of S Street Two Hundred and 
Fifty Dollars and Xinety-two Cents ($250.92). That the 
dimensions of said lot correctly appear on the plat pre¬ 
pared by the Surveyor of the District of Columbia. That 
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the property on S Street was assessed at Three Dollars and 
Eighty-eight Cents ($3.88) per foot and on Second Street 
at Two Dollars and Eighty Cents ($2.80) per foot. Where¬ 
upon the witness was asked to state the condition of traffic 
on her streets. Counsel for the defendants objected to the 
testimony as irrelevant and immaterial for the reasons that 
the bill of complaint sets forth a list of local merchants who 
use the highways in question, and also that the Ac[t of Febru¬ 
ary 1927 provides that where assessments liavcj once been 
levied and paid the property is not liable for furtjher assess¬ 
ment by reason of the roadway improvements. Whereupon 
the Court said: 

‘‘Well, it seems to me that under the decision ojf the Court 
of Appeals, if the greater part of this traffic is jnot local— 
the evidence cannot go into the fact that it is destructive 
of the street—but. the object of paving the street was not. 
to benefit those living in the neighborhood, to benefit others, 
that it can be gone into.” 

Counsel for the defendants further objected jto the ad¬ 
missibility of testimonv on the ground that it was not con- 
tended these highways in question were used as a boulevard 
connecting with some foreign jurisdiction. The Court over¬ 
ruled the objection of the defendants. An exception was 
duly noted. Whereupon, the witness stated: 

i 

“We have very heavy traffic from the fact that!Randolph, 
Seaton and S Streets are used on account of there not being 
an opening through the high school, soj that they 
23 must come up those three streets to enter R, and in 
other ways through to T, so from aboutj six every 
morning the traffic is very lieavv.” 

The witness further testified that the warehouses of the 
Sanitary Grocery Company, the A. & P. Company, Fries, 
Beall & Sharp are a block from her house and the Uneeda 
Biscuit Company has a factory on the next street! That the 
witness’ property is zoned residential. That hundreds of 
vehicles pass over the street every day and that jin an hour 
one can count forty to fifty trucks sometimes early in the 
morning, although the witness has never counted the trucks. 
It was agreed between the respective counsel and the Court 
that all testimony relative to the traffic passing over the 
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streets and traffic conditions in the neighborhood would be 
admitted over the objection and exception of the defendants. 
That the paving in front of her property was laid about 
seven years ago. That at that time traffic was not quite 
as heavy as it is now, but there has always been lieavv traf- 
tic due to the fact that these three streets are not open 
through that territory—that is—that Seaton, S and 
Randolph Streets terminate at 2nd Street. That the bill 
was filed on the 26th day of March, 1928, and that the road¬ 
way pavement had been down about two years at that time. 
The witness was then asked: 

“A. Do you know of any benefits, direct or indirect, to 
your property resulting from this pavement ?” 

Counsel for the defendants objected on the ground that 
the law assumes a benefit. That the said objection was 
overruled and exception was duly noted. Whereupon, wit¬ 
ness answered: “Xo benefits at all.” 

24 On cross-examination the witness stated she had 
resided in her home for 18 years, and that during that 
time the same roadwav existed until 1925 and that in 1925 
when the new roadway was placed in Second Street the old 
one was very much worn. That the witness supposed that 
the roadwav on S Street and Second Street was in a bad 
condition, and that the trucks going over a rough street 
would cause more damage to a house than if they would 
proceed over a smooth street, but that there are more trucks 
passing over the street now than formerly. That the wit¬ 
ness noticed that when the new roadway was completed 
there was less vibration in her house because the roadway 
was smooth. That she sees hundreds of trucks passing her 
house and she knows that Rhode Island Avenue is a boule¬ 
vard, but that a lot of these trucks do not use Rhode Island 
Avenue because there is a steep grade on Rhode Island 
Avenue, and also on T Street and there is a lot of conges¬ 
tion there for automobiles. That her property gets the 
truck congestion. That she does not know whether the 
trucks use Rhode Island Avenue. That there is a continu¬ 
ous stream of trucks all day on R Street. 

Whereupon, William R. Sheehan, being first duly sworn, 
testified that he lives at 200 S Street, X. E. and is a ma- 
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chinist at the U. S. Naval Gun Factory. That he is familiar 
with traffic in front of his property and in the street in the 
immediate vicinity. That there are warehoused located at 
4th and 5th Streets N. E. and that the trucks from the ware¬ 
houses come through these streets. That they are going 
through there from early in the morning until 5 and 6 
o'clock in the evening. The witness further tejstified that 
there is through traffic from 2nd Street and Rhode Island 
Avenue down 2nd Street. That for night traffic automobiles 
come in at 4th Street and through 4th Street to S Street, 
then west on S Street to 2nd Street, and then frpm 2nd and 

5 Street down to R Street and then out R Street. That 

this traffic comes off of Rhode Island Avenue and that 
25 it is a way of getting in and out of Rhode Island 

Avenue. That the traffic in the evening is made up of 
just ordinary touring cars. That there is a steep grade on 
Rhode Island Avenue from 4th Street to Summit! Place, and 
then from Summit Place going west to North Capitol Street 
there is a down grade. There is a steep grade on|2nd Street 
from R going north to Rhode Island Avenue and that this 
grade becomes steep at T Street. That he knows jthat trucks 
come down 4th Street, and some of them come in T Street, 
some through 3rd Street and others come up 2nd Street. 
That when they come through 3rd or 4th Streets they pro¬ 
ceed west on S Street, Seaton Street, Randolph Street or 
R Street, and that o A uite a few trucks take this rbute. That 
he has never notice- any large number of trucks going out 
Rhode Island Avenue. That he does not think j the heavy 
trucks use Rhode Island Avenue on account of j the grade. 
That the roadway in front of his house is crackepl up some, 
but that it is not in a bad condition. 

On cross-examination the witness stated that 11he trucks 
do not proceed south on 4th Street from Rhode Inland Ave¬ 
nue and then east on T Street to avoid the hill. |That some 
of the trucks proceed out T Street and south on 2nd Street, 
and other- proceed along S Street to 4th Street. That Fries, 
Beall & Sharp are located at 4th and S Streets, and Barber 

6 Ross warehouse is located at 5th and V Streets. That 
Barber & Ross does a lot of mill work; they dojstructural 
iron work on 5th Street. That Barber & Ross use|5th Street 
from T Street to Rhode Island Avenue, and that;both sides 
of 5th Street from T to Rhode Island Avenue aiie commer¬ 
cial. That it is a warehouse district. That the Piggly 

i 

i 

i 
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Wiggly and the Sanitary Grocery Company have ware¬ 
houses in that section. That the majority of the trucks do 
not use Rhode Island Avenue but use 4th Street and 2nd 
Street. That he has never checked up on the number of 
trucks using 2nd Street. That he could not give anv esti- 
mate as to the number of trucks using S Street but 
26 that the trucks proceed along these streets from 7 
o'clock in the morning until 5 o'clock in the evening. 
That there are times when the trucks are not passing by 
his property. 

On redirect examination the witness testified that he 
went to work at S o'clock in the morning. That before 
going to work lie observed conditions as heretofore testi- 
tied. That he waits on the corner of the streets on which 
his house is located from about 10 minutes after seven 
until 7:25, at which time he meets a man who drives him 
to work. 


Whereupon Dwight Maxwell Miner, called by the plain¬ 
tiff and being duly sworn, testified that he resides at 1713 
2nd Street, X. E. That his property is known as Lot 61 
in Square 3572. That he is a clerk in the Xavy Building 
at 18th and D Streets, X. W. That he has lived at the 
above premises since June 1919 and is familiar with traffic 
conditions in that section. That traffic is licavv and has 
increased quite a bit, quite a number of times since he 
moved there. In 1919 the traffic was not so heavy. The 
streets were fairly passable for lighter vehicles such as 
passenger vehicles. That the trucks of Sanitarv Grocerv 
Company, the Piggly Wiggly Company use 2nd Street. 
That he waits for the street car in the morning on 2nd 


Street between Randolph Place and S Street, and he sees 
trucks turn in from S and T Streets into 2nd Street. That 
it does not seem there are so manv trucks going down 2nd 
Street, but there are passenger and other cars. That he 
has noticed the trucks using the streets in that neighbor¬ 
hood quite a number of times. That there is a good deal of 
traffic before 8 o'clock in the morning, and that 2nd and S 
Street is a bad corner. 

On cross-examination the witness testified that he works 
from 8 A. M. until 5 P. M. and works every day excepting 
for a few days h^ has off on leave. That approximately 



IDA M. MILLER ET AL. 


21 


a dozen trucks pass his house between 5 and 6 A. M. 

27 That he is familiar with the section of tlie city and 
traffic conditions there. That 2nd Street before it 

was paved was in a very bad condition. That ^ie can see 
traffic swinging in from T Street into 2nd Strpet during 
a period of 5 minutes while he is waiting for liisj car in the 
morning. That at that time there are not so many trucks 
as there are earlier. That he does not think it !is feasible 
for trucks to proceed south on 4th Street frbm Rhode 
Island Avenue, and then west on T Street until!Rhode Is¬ 
land Avenue is again reached, for the reason that there is 
a steep hill commencing at 2nd and T Streets, and at the top 
of the steep hill there is a steep grade along Tj Street to 
North Capitol Street, and it is a pretty bad place to drive 
over. That people visit him from time to timejwho drive 
automobiles, and that he has seen trucks bearing a Balti¬ 
more sign going by T Street. That when he spoke of traffic 
being heavv at 2nd and R and at 2nd and T Streets he 
meant that it was heavy during the rush hours. That there 
are a great number of pleasure cars that proceed! along 2nd 

Street on Sundavs. That the witness knows that there is 

•> 

heavv traffic on Rhode Island Avenue, but that 2nd Street 
has a great deal more traffic than it had a few years ago, 
and that he attributes this increased volume of traffic to 
the fact that there are more automobiles in the District of 
Columbia today than there were several years ago. 

On redirect examination the witness was asked if he 

i 

knew of any benefits accruing to his property and he said: 
“Of course there is some benefit in having a good road in 
front of your house rather than a poor one.” 

Whereupon William D. Kranking, being called by the 
plaintiff as a witness, testified that he resides at 1705 2nd 
Street, N. E., and has resided there for 10 years. That 
traffic is getting heavier and heavier every year.! That one 
day, a week previous to the hearing, 7 heavily loaded trucks 
passed his premises within a space of four minutes, 

28 and some days they are continually going along there, 
which shakes the house from the vibration of the 

trucks. That there is no other way through fof traffic on 
any other street. That traffic proceeds south on 2nd Street 
on account of the uphill grade on T Street between 2nd 
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Street and Summit Place, and that trucks come from their 
warehouses on S Street or Randolph Place to get to 2nd 
Street, and then they proceed down 2nd Street to come 
down R Street, and out Eckington or R Street. That some 
of the trucks belong to the Sanitary Grocery Company and 
some to the Barber & Ross Company. That the Barber & 
Ross trucks are sometimes loaded with iron. The witness 
further testified that his lot has a frontage of 21.75 feet 

i C 1 

on 2nd Street and his assessment was $60.97. The wit¬ 
ness was asked if he knew of anv benefits direct or indirect 
to his property because of this repaving. Objection to this 
question was interposed on tlie grounds heretofore stated, 
but the Court overruled said objection and allowed an ex¬ 
ception and the witness replied that the very heavy traffic 
does damage, that traffic of this kind damages and jars the 
houses. 'Whereupon the following occurred: 

“The Court: Do you think that your place place would 
be better off without any paving at all in front of it? 

The Witness: Any paving? 

The Court: Yes. 

The Witness: Xo, I would not say that it would be that. 
I would say that at least it should be paved. 

The Court: 1 will take it, that unless there is some very 
unusual situation connected with it, that there is some ad¬ 
vantage." 

29 Whereupon on cross-examination the witness tes¬ 
tified that traffic will not average anything like 7 
trucks in 4 minutes during the entire day, but that traffic 
continually passes his premises but not to that extent. He 
thinks that the trucks did not proceed along Rhode Island 
Avenue on account of the steep grade. That there is a 
steep upgrade on Rhode Island Avenue from 4th Street X. 
E. to approximately 1st Street, X. E. and then the crest of 
the grade, then there is a down grade to Xortli Capitol 
Street. That trucks do not jar the houses as much with a 
good roadway paying as they would if the paving was not 
in good condition. That he has friends who own automo¬ 
biles who call at his home to visit him. 


Lucien Frank Archamboult, a witness produced by the 
plaintiff, testified that he resides at 2921 28th Street, X. W. 
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and is Secretary-Treasurer of the John H. Wilkins Com¬ 
pany, which position he has held for the past j 16 years. 
The Wilkins Company’s warehouse is located ajt 5th and 
Rhode Island Avenue, N. E. and the said company receives 
about 1200 carloads of goods each year. That the said 
company operates 12 trucks, and is engaged in the sugar 
and coffee business. That Rhode Island Avenue and T 
Street are too steep for loaded trucks to undertake for the 
reason that it is too much wear and tear on the tfucks, and 

i 

that trucks go south on 4th or 5th Streets, N. E.,jthen west 
on T Street, then down 3rd or 2nd Street, depending 
upon the amount of traffic and where they are going. 
A truck can go down 3rd Street to R Street, and 
then west on R Street. That the trucks start out at 
6:30 in the morning and finish at 6:30 in the evening. 
That the section of the city in which the Wilkins j Company 
warehouse is located is strictly a warehouse section. That 
the A. & P. Company, the E. G. Sheaffer: Barber & Ross; 
Sanitary Grocery Company, Loose-Wiles Biscuit Com¬ 
pany; Fries, Beall & Sharp and quite a few other 
30 companies operate warehouses in this section of the 
city, and that the trucks of these other dompanies 
use the same route as the Wilkins Company. 

Upon cross-examination the witness testified that he 
drives a pleasure car and in going from the warehouse to 
14th Street and Massachusetts Avenue, N. E. he vjould pro¬ 
ceed directly out Rhode Island Avenue. That tjie trucks 
of the Wilkins Company average in weight from !VL> ton to 
3V> tons. That loaded trucks are able to go ovejr the hill 
on Rhode Island Avenue but that it is badj for the 
trucks. That the Wilkins Company has 3 trucks which 
make 4 trips each day over the route outlined by the wit¬ 
ness. That there is a foreman who has charge of the 
trucks, but that the witness has general supervision over 
the work. That trucks can proceed south froita Rhode 
Island Avenue, along 4th Street to S Street, then turn 
west into S Street to 3rd, and thence south on 3rd to Ii, 

i _ 

and then continue west on R to Rhode Island Avenue. That 
this route is not generally used for the reason that the cor¬ 
ner of 3rd and R Streets is too sharp for the trucks and 
there is a car line on 3rd Street. That most of tfie trucks 
proceed west along T Street, S Street or Randolph Street. 
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That he is unable to state the number of trucks which pro¬ 
ceed south on 3rd Street as compared with those which 
proceed south on 2nd Street. That the hill on T Street is 
approximately 300 feet lone: and abuts McKinley High 
School. That the goods which is received bv the Wilkins 
Company is unloaded from freight cars in the warehouse— 
the railroad siding passes directly in front of the ware¬ 
house. 

On redirect examination the witness testified that there 
is a double electric street car track on 4th Street, and also 
a double street car track on T Street between 3rd and 41 h 
Streets, and at the corner of 3rd and T Streets one track 
proceeds west on T Street to 2nd Street, and thence south 
on 2nd Street to R Street, while the other street car 
31 track at 3rd & T Streets proceeds south on 3rd to R 
St., thence west on R Street to 2nd Street, where it 
again becomes a double track. 

William H. Hoffman, called on behalf of the plaintiff, 
testified that he resides at 200 Randolph Street, X. E. That 
he is pretty well acquainted with the traffic conditions in 
that section of the city. That during the past 5 years the 
truck traffic has become very heavy through that section of 
the city. That lie would estimate that there were approxi¬ 
mately 15 companies having trucks which proceed through 
that part of the city. That the United States government 
has a mail bag plant at 5th and W Street-, which repairs 
mail sacks, and the witness estimates that the government 
has approximately 5 trucks which go upon and down 2nd 
Street. That he has seen trucks of the Southern Building 
Supply Company and the Hudson Supply Company in this 
section of the citv, as well as trucks of the Loose-Wiles Bis- 
cuit Company. That when the witness returns home be¬ 
tween 4 and 4:30 in the afternoon there is verv heavy 

• % 

traffic in that section at that time. That a number of pleas¬ 
ure vehicles pass through this section of the city instead 
of proceeding directly out Rhode Island Avenue, and a 
great number of Maryland cars use this route. That the 
witness owns and drives an automobile. And, over an 
objection and exception the witness stated that the road¬ 
way was “smashed up” by the truck business. That it is 
an advantage, of course, to have a good roadway, but that 
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the roadway was in good condition until the traffic got so 
heavy. 

On cross-examination the witness testified that he under¬ 
stood the roadway existing prior to 1925 was iiii existence 
for approximately 35 years. That in 1925 land prior 
thereto the roadwav was in bad condition. That!the trucks 
proceed south on 4th and 5th Street-, to S Street, thence 
west on S to 2nd, and then south on 2nd to R Street. That 
the trucks do not proceed south on 3rd Street for the 
32 reason that there is a car track on 3rd Street, and 
that street cars proceed in a northerly direction on 
3rd Street while the street cars on 2nd street pijoceed in a 
southerly direction. That Barber & Ross has two plants 
in that section of the city, and one of them is north of 
Rhode Island Avenue. That the witness has never made 

anv observation or studv of the traffic conditions in that 
* * 

section, and has never counted the number of trucks pass¬ 
ing along the streets in that vicinity. That he would have 
to guess as to the number that went past his; premises. 
That approximately 1 in every 4 cars that passj his house 
bears a Maryland tag. That he would not say that the 
Maryland cars proceeded over 2nd Street and R Street 
rather than go directly out Rhode Island Avenue. 


Mrs. Julia Hartidge, produced bv the plaintiff as a wit¬ 
ness, testified that she resides at 209 S Street X. E. and that 
her property is known as lot 808 in square 3972! that said 
lot has a frontage of 33% feet. That approximately two 

rears ago she sat in her front window and iust I incidentlv 
• " * 

counted 40 trucks that passed by in less than % hour. That 
she had counted the trucks simply as a matter of] curiosity. 
That these trucks were proceeding in a westerly direction. 
The names on some of the trucks she recalled! were the 

i 

Sanitary Grocery Company, Try-Me Bottling jCompanv, 
the Pullman Company. That the Pullman Confipany has 
a laundry on T Street and transports every bag of laundry 
through S Street. That she also noticed mail trucks pro¬ 
ceeding along S Street, as well as those of Barber & Ross. 

■ * # m # i 

That there was quite a bit of night traffic along S Street. 
That her house is located in a residential section, but that 
the commercial section comes within approximately 1% 
blocks of her home. When questioned relative to benefits 
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the witness answered that one would rather have a good 
paving in front of his home but when it is ruined by 

33 trucks there is no special advantage. That there is 
no special advantage in having a great many trucks 

going by. 

On cross-examination the witness testified that the paving 
on S Street is now in good condition. That the occasion 
two years ago when she counted 40 trucks passing by her 
premises within x /> hour was in the afternoon between 4 
and 4:30. That there are trucks passing through S Street 
all through the day, but that the trucks will not average 40 
in Vs hour all during the dav. That she never counted the 
number of trucks that turn south on 3rd Street from S 
Street. 

Whereupon plaintiff rested its case. The defendants, 
to maintain the, issue joined by the pleadings, produced 
one— 

John L. Dorr, who testified that he lives at 2222 Newton 
Street, X. E., that he drives a truck for the A. & P. Com¬ 
pany. That he is in the vicinity of Rhode Island Avenue, 
4th Street and R Street practically every day. That the 
A. & P. warehouse is located at 9th and Channing Streets, 
N. E., which is just off of 9th and Rhode Island Avenue, 
X. E. That he loads his truck at the warehouse at 9th and 
Channing Street, and if he were proceeding out northwest 
he would proceed directly along Rhode Island Avenue to 
his destination. That he would go right up the hill on 
Rhode Island Avenue. That almost all the A. & P. trucks 
go straight out Rhode Island Avenue. That the witness 
is also familiar with the location of the Sanitary Grocery 
Company at 4th Street. That if he were in the vicinity of 
4th Street and R and was going to the warehouse at 9th 
and Channing he would proceed east on R Street to 3rd, 
morth on 3rd to T, east on T to 4th and north on 4th to 
Rhode Island Avenue, and that he would avoid going on 

"2nd Street. 

* 

On cross-examination the witness testified that the truck 
he drives is a truck that can carry 5 tons. That the 

34 reason he proceeds north on 3rd Street is because 
the street cars proceed in the same direction, but that 

he would proceed from 4th and Rhode Island Avenue to 2nd 
and R and would go south on 2nd Street. 
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Wilder N. Deneane, a witness called on behalf of the de¬ 
fendants, testified that he is Superintendent of the ware¬ 
house of the Sanitary Grocery Company, which is located 
at 4th and T Streets, N. E. That the said company also 
has a bakery at Eckington Place and R Street. That 


Eckington Place terminates at R Street, and dobs not pro¬ 
ceed north from that point. That Eckington [Place runs 
south from R Street at a point between 3rd and 4th Streets, 


N. E. That trucks leaving the bakery will probeed north 


on 3rd Street to V Street and thence east on \| to Rhode 


Island Avenue. That their trucks would proceed directly 
west on R Street going to the northwest section. That 
there are other large warehouses located in the vicinity 
of 4th and T Street-, and that the railroad tracks! adjoin the 
warehouses. That there is no set route for trucks to pro¬ 
ceed in leaving the warehouse. That trucks proceed west 
on Seaton Street until reaching 2nd Street, tlibnce south 
on 2nd Street to R, and then west on R, while!others on 
reaching 2nd and R Streets proceed over to Eckington 
Place and then south on Eckington Place, depending on 
their destination. That these trucks would nojt proceed 
south on 3rd street, but that in returning to the Warehouse 
they would proceed north on 3rd Street until reaching S 
Street, then east on S Street to the warehouse district, 
which is located at 4th and 5th Streets. That the drivers 


can take any route thev desire. 
* * 


Aloysious S. Fennell, called as a witness on beljalf of the 
defendants, testified that he is a civil engineer employed in 
the Highway Department of the District of Coluihbia, and 
has been so employed for 25 years. That 2nd, Sj R and T 
Streets were paved in the summer of 1925. Thai the pav¬ 
ing prior to 1925 was laid in 1899. That; prior to 
35 the repaving in 1925 these roadways had entirely 
deteriorated and had entirely outlived thejr useful¬ 
ness because they had been down for 35 years. The aver¬ 
age life of a roadway is from 20 to 25 years. The paving 
on these streets was 6-inch concrete base and ojn top of 
the concrete base there was a binder 3 inches in depth. 
That this is the usual pavement placed in streets in the 
District of Columbia. That he has recently examined these 
streets and they are in fine condition. That he resides at 
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1201 Kearnev Street, X. E. and that in going to his home 
he drives out Rhode Island Avenue. That lie sees Mary¬ 
land cars along Rhode Island Avenue when he is proceed¬ 
ing thereto. 

Whereupon counsel for the defendants stated that he had 
an expert real estate witness who would testify that the 
property had been benefited by reason of the paving. 
Whereupon the Court said: 

‘‘I think that the property has been benefited some. I do 
not think that there is any question about that.” 

Mr. Cogger (counsel for plaintiffs): “We will admit that 
it has been benefited some from the pavement.” 

Mr. Lynch (counsel for defendants): “Will you admit 
that it has been benefited to the extent of the assessment ?” 

Mr. Cogger: “Xo, sir.” 


E. Catesby Rowzee, produced as a witness on behalf of the 
defendants, testified that his place of business is 1311 H 
Street, X. W. That he has been in the real estate business 
for approximately 30 years and is familiar with the sec¬ 
tion of the city from 2nd, 3rd, 4th, & 5th between R Street 
and Rhode Island Avenue. That he has bought and sold 
property in this particular section and has at this 
36 time property for sale in that section, and is familiar 
with real estate and its value in that section. That 
he is Secretary of the II. R. Howenstein Company, which 
company purchased and developed the property east of 
3rd Street and north of T Street and running to L Street, 
X. E. The witness testified specifically that lot 57 in 
square 3569 wasj benefited to the extent of the roadway 
assessment of $71.85 bv reason of the laving of the new 
roadway in the summer of 1925: that lot 9 in square 3568 
was benefited to the extent of the roadwav assessment of 
$140.17: that lot 5 in square 3569 was benefited to the ex¬ 
tent of the roadway assessment of $193.88; that lot 804 in 
square 3572 was benefited to the extent of the roadway 
assessment of $525 by reason of the laying of the new 
roadwav in the summer of 1925. In each one of the above 
cases the number of feet that the said lot abutted on the 
street or streets was stated to the witness at the time the 
question was propounded. 
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On cross-examination the witness stated that I a lot that 
has two frontages—that is, that abuts on two Streets—is 
not as dependent as a lot that abuts only on one jstreet, but 
it must always be considered in dealing with rpal estate, 
particularly a selling point, that the benefit is about equal, 
generally speaking, because when you go to sell ai property, 
you must have all of the improvements to get the best 
prices today. That he does not know how the District of 
Columbia works out their assessments. That property is 
more salable and valuable with both streets jimproved 
where property is located on a corner. 

| 

It was stipulated by and between counsel for the respec¬ 
tive parties that the difference in cost per foot for the 
paving of 2nd Street and the paving of S Street is due 
to the fact that 2nd Street has a car line on that street 
and under an Act of Congress street car companies 
37 are required to pay for the paving of the (space be¬ 
tween its tracks and for two feet on tlije outside 
edge of each track. It was further stipulated by and be¬ 
tween counsel for the respective parties that the steam 
railroad tracks located in the vicinity of 5th Street, ad¬ 
jacent to the warehouses, have been in existence for at 
least 15 or 16 vears. 

The Court stated that he would like to view the section 
referred to in the bill of complaint, and with the} consent, 
and in the presence of counsel for the respective parties 
was driven on and through the various streets in the sec¬ 
tion mentioned in the statement of evidence. 

The foregoing is the substance of all of the evidence ad¬ 
duced at the trial of the said cause. j 

Thereupon counsel for both plaintiffs and defendants 
stated that he had no further and other evidence tjo adduce 
and rested their case. Whereupon, case was orally argued 
to the Court and briefs submitted and the Court itook the 
case under advisement, and thereafter rendered a memo¬ 
randum of opinion and signed a decree holding thb assess¬ 
ments invalid and cancelling same, to which ruling and 
action by the Court the defendants then and there, through 
counsel, duly excepted and upon signing the decree noted 
an appeal to the Court of Appeals. 

Be it remembered that the foregoing contains fhe sub¬ 
stance of all of the evidence given at the hearing of this 
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cause, and each of the exceptions stated to have been taken 
by the attorneys for the parties hereto were so taken and 
were dulv allowed and noted bv the Court, and in order 
that each and every one thereof may be preserved and 
made of record this statement of evidence is duly stated, 
approved and signed, and ordered to be made of record in 
the above entitled cause this 28 dav of April, 1931. 

JENNINGS BAILEY, 

Justice. 

Approved: 

WILLIAM COGGER, 

Attorney for Plaintiffs. 

38 [Endorsed:] Equity. No. 48121. Miller et ah, 
plaintiffs, vs. Gotwals et al., defendants. Statement 
of evidence. William W. Bride, Robert E. Lynch, Attys. 
for defendants, District Bldg. 
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STATEMENT OF THE CASE. 

This is an appeal by the Commissioners of the 
District of Columbia, and the District of Co¬ 
lumbia, a municipal corporation, defendants be¬ 
low, from a decree of the Supreme Court qf the 
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District of Columbia directing the cancellation 
of certain assessments for roadway paving levied 
against the properties therein described (Rec. 
pages 12, 13). These assessments were levied 
under the authority of the paving laws then in 
force in this District, commonly knowm as the 
Borland Amendments, which provided in sub¬ 
stance that the half cost of paving or repaving a 
roadway should be assessed against the property 
abutting the side of the street so improved, with 
the limitation, however, that the cost of paving 
or repaving the roadway at intersections beyond 
the building lines of the intersecting streets 
should be borne by the municipality alone. It 
was also provided by the Act of February 9, 1927, 
(44 Stat. 1064) that property which has once paid 
an assessment for paving shall not be liable to 
further assessment for the replacement of such 
paving. This provision was carried into the new r 
paving law of February 20, 1931, as section 5 
thereof. The statutes above referred to are set 
out in full in the appendix hereto. 

The bill of complaint in this case was filed on 
March 26,1928, on behalf of a number of property 
owners whose lots fronted upon Second Street, S 
Street and Randolph Place, Northeast (Rec. p. 2). 
However, prior to the trial several of the plaintiffs 
voluntarily paid their assessments and abandoned 
the suit in so far as they were concerned. Those 
(appellees here) who continued the prosecution 
of the case are as follows: 
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i 
I 

i 

Nora T. Cush, who is the owner of loti 804 in 
Square 3572, which was assessed $250.92 for the 
paving of S Street, Northeast, and was also as¬ 
sessed $274.72 for the paving of Second Street, 
Northeast; 

i 

A. M. Hansch and B. A. Hansch, who are the 
owners of lot 5 in Square 3569, which was assessed 
$193.88 for the paving of S Street, Northeast; 

Fred M. Propst and Leona H. Prop^t, who 
are the owners of lot 9 in Square 3568, which was 
assessed $140.17 for the paving of Second Street, 
Northeast, and | 

Hattie J. Hanrahan and Agues M. Burdette, 
who are the owners of lot 57 in Square 3569, 
which was assessed $71.85 for the pavihg of S 
Street, Northeast (Rec. p. 3). j 

The unpaid portions of the above assessments 
were cancelled by the decree of the Court from 
which this appeal was taken (Rec. p. 12)| 

As appears from the plat accompanying the bill 
of complaint (Rec. opposite p. 8) the properties 
abutting Second Street range in depth from 55 
feet to 114.71 feet. This difference in depth is 
such as to bring assessments for the paving of 
that street within the ruling of this Couirt in the 
case of Crosby, et al., v. Dodge, App. D. C. 

; 46 Fed. (2nd) 727; 59 W. L. R. 93, land we, 
therefore, concede the correctness of thb decree 
of the Court below’ in so far as these assessments 
are concerned. This leaves for consideration 


only the assessments levied for the paving of S 
Street. 

The properties abutting S Street are of a sub¬ 
stantial and practically uniform depth. In 
Square 3569, which abuts the north side of the 
street, the lots range in depth from 85 feet to 100 
feet, and in Square 3572 on the south side of the 
street the variation in depth is from 93 feet to 98 
feet. These assessments are attacked on the 
ground that the properties were not benefited to 
the extent of the assessment for the reason pri¬ 
marily that S Street is used by trucks belonging 
to business firms having warehouses in the vicin¬ 
ity. The evidence touching upon the question of 
benefits will be discussed in detail later on in this 
brief. 


ASSIGNMENT OF ERRORS. 

Appellants assign as error the following: 

1. The action of the Court in entering a decree 
in behalf of the plaintiff herein. 

2. The action of the Court in holding invalid 
the assessments against the properties involved 
herein, made on account of paving the roadway 
and curb in front of said properties. 

3. The action of the Court in holding the assess¬ 
ments against the properties were confiscatory. 
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I 


4. The action of the Court in holding that the 
benefits of the paving are not equal to but less 
than the assessments. 

i 

5. The action of the Court in holding tljat the 
use of the street by heavy trucks tends to; make 
the assessments invalid. 


ARGUMENT. 


The Courts of the District are without 
power to set aside a special assessment 
levied under an Act of Congress except 
upon constitutional grounds. 

i 

No claim is made in this case that the Assess¬ 
ments here complained of were not levied ini strict 
accordance with the Acts of Congress above re¬ 
ferred to. But it was contended in the Court be¬ 
low that this Court is vested with some power 
over such assessments greater than the power 
reposed in other Federal courts with respect to 
assessments levied under State statutes. Iii sup¬ 
port of their contention they cited the decision of 
this Court in Johnson vs. Rudolph, et al., 57j App. 
D. C. 29, where, after stating that the Court is 
not unmindful of the reluctance of the Federal 
courts to interfere under the Fourteenth Amend¬ 
ment of the Constitution with the authority of the 
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legislatures of the States to direct the levying of 
special assessments, it was said: 

“We are here considering a federal statute, 
applicable to federal territory, and the limita¬ 
tion upon the authority of the courts to inter¬ 
fere with similar legislation in the states is 
not involved in this case.” 

The language above quoted we submit is not 
susceptible of the construction placed upon it by 
counsel for appellees. To follow their contention 
would result in disregarding a long line of decis¬ 
ions in the Supreme Court of the United States 
dating back to the establishment of the District 
of Columbia as the seat of Government for the 

i 

United States. This Court we respectfully sub¬ 
mit has no more power to set aside the will of 
Congress as expressed in a statute than has any 
other court to set aside the mandate of a State 
legislature. 

Article VI, Clause 2 of the Constitution provides 
that: 


“This Constitution, and the laws of the 
United Sfates which shall be made in pursu¬ 
ance thereof * * * * shall be the supreme law 
of the land * * * *.” 

Congress, by Clause 17, Section 8, Article I of 
the Constitution was given authority,— 
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I 

I 

] 

“To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by Ces¬ 
sion of particular States, and the Acceptance 
of Congress, become the Seat of Government 
of the United States, * * * j 

i 

It, therefore, follows that a special assessment 
levied under the direction of Congress is vajlid and 
binding upon the courts and the property owners, 
unless such assessment, under the facts of a pe¬ 
culiar case, constitutes the taking of private 
property without due process of law in violation 
of the provisions of the Fifth Amendment 1 ; to the 
Constitution. 

That Congress, in the exercise of its plenary 
jurisdiction over the District of Columbia, has 
power to direct the proper authorities of the Dis¬ 
trict to levy assessments for the paving and re¬ 
paving of streets is no longer an open question. 
In the case of Willard vs. Presbury, 14 Wall. 676, 
the Court said: (p. 680) 

i 

“Some question has been made by the! coun¬ 
sel for the appellees as to the power oi Con¬ 
gress to confer upon the city authority to as¬ 
sess upon the adjacent proprietors of lots 
the expense of repairing streets with a new 
and different pavement or repairing an old 
one. It is asserted that this should be a gen¬ 
eral tax on the city. But the power, we 
think, cannot well be denied. The Constitu¬ 
tion confers upon Congress the authority to 
exercise exclusive legislation over , this 
District.” 
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In the case of Mattingly vs. District of Colum¬ 
bia, 97 U. S. 687, 690, 692, where a bill in equity 
was filed seeking to cancel assessments for the 
laying of a sewer, the paving of a street and side¬ 
walk, and the setting of a curb levied against 
property under authority of an Act of Congress, 
the Court, in sustaining the assessments, said: 

“* * * Under the Constitution, Congress 
had power to exercise exclusive legislation in 
all cases whatsoever over the District, and 
this includes the power of taxation. Cohen 
v. Virginia, 6 Wheat. 264. Congress may 
legislate within the District, respecting the 
people and property therein, as may the leg¬ 
islature of any State over any of its subordi¬ 
nate municipalities * * *. 

“It may be that the burden laid upon the 
property of the complainants is onerous. 
Special assessments for special road or street 
improvements very often are oppressive. But 
that the legislative power may authorize 
them, and may direct them to be made in 
proportion to the frontage, area, or market 
value of the adjoining property, at its dis¬ 
cretion, is, under the decisions, no longer an 
open question/' 


Therefore, if Congress directs the levying of a 
special assessment the courts of the District have 
no power to interfere therewith unless the consti¬ 
tutional rights of the property owner have been 
invaded. Of course, if an assessment amounts 
to confiscation and the taking of private property 




i 

i 

without due process of law, the assessment is void 
as violative of the provisions of the Fifth Amend¬ 
ment to the Constitution. But the provisions of 
that amendment with respect to due process of law 
are identical with the provisions of the Fourteenth 
Amendment. The Fifth Amendment provides 
that,— I 

“No person shall he * * * deprived|of life, 
liberty, or property, without due prdcess of 
law.” 

i 

! 

The Fourteenth Amendment provides: j 


“Nor shall any State deprive anyjperson 
of life, liberty, or property, without due pro¬ 
cess of law.” ! 

I 

Referring to these Amendments the Court, in 
the case of Tonawanda vs. Lyon, 181 U. S. 389, (a 
case relied upon by counsel for appellees jin the 
Court below) said: 


“It was not the intention of the coprt, in 
that case, (Norwood vs. Baker, 172; U. S. 
269) to hold that the general and $pecial 
taxing systems of the States, however long 
existing and sustained as valid by| their 
courts, have been subverted by the j Four¬ 
teenth Amendment of the Constitution of 
the United States. The purpose of that 
amendment is to extend to the citizens and 
residents of the States the same protection 
against arbitrary state legislation affecting 
life, liberty and property, as is afforded by 
the Fifth Amendment against similar legis¬ 
lation by Congress.” 


i 

i 
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If there is anv distinction between the two 

* 

Amendments it is that the courts of the District 
have less power to set aside an assessment levied 
under an Act of Congress than have other courts 
to interfere with the action of State legislatures. 

In the case of Wight vs. Davidson, 181 U. S. 
371, a case arising in this District, there was in¬ 
volved the validity of an assessment for the open¬ 
ing of a street levied against property under an 
Act of Congress. This Court had quashed the 
assessment relying upon its construction of the 
decision of the Supreme Court of the United 
States in Norwood vs. Baker, 172 U. S. 269, 
where it was held the assessment there involved, 
because of the particular facts appearing, violated 
the Fourteenth Amendment. In reversing the 
decision of this Court and sustaining the assess¬ 
ment, the Supreme Court said: (p. 384) 

“It will, therefore, be perceived that there 
(the Norwood case) the court below and this 
court were dealing with a question arising 
under the 14th Amendment to the Constitu¬ 
tion of the United States, which, in terms, 
operates only to control action of the states, 
and does not purport to extend to authority 
exercised by the government of the United 
States. 

In the present case is involved the consti¬ 
tutionality of an act of Congress regulating 
assessments on property in the District of 
Columbia, and in respect to which the juris¬ 
diction of Congress, in matters municipal as 
well as political, is exclusive, and not con- 
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trolled by the provisions of the 14th Amend¬ 
ment. No doubt, in the exercise of such leg¬ 
islative powers, Congress is subject to the 
provisions of the 5th Amendment to the 
Constitution of the United States, which pro¬ 
vide, among other things, that no person 
shall be deprived of life, liberty or property 
without due process of law, nor shall private 
property be taken for public use without just 
compensation. But it by no means Necessar¬ 
ily follows that a long and consistent con¬ 
struction put upon the 5th Amendment , and 
maintaining the validity of the acts\ of Con¬ 
gress relating to public improvements with¬ 
in the District of Columbia , is to be deemed 
overruled by a decision concerning the opera¬ 
tion of the Hth Amendment as controlling 
state legislation .” (Italics supplied).! 

Therefore, there seems to be no question but 
that decisions of the courts sustaining $uch as¬ 
sessments levied under the authority of State legis¬ 
latures apply with equal, if not, stronger force to 
assessments levied under an Act of Congress. 


Assessments for special improvements 
may be levied even though the paving 
benefits the public generally. 

Appellees offered evidence tending to! prove, 
and the trial justice so found, that the streets for 
which the assessments here complained of were 


levied “are used to a large extent by heavy 


trucks, 









as a means of avoiding a heavy grade on Rhode 
Island Avenue” (Rec. p. 11), but we submit it is 
immaterial who may use this street if the paving 
thereof was a benefit to the abutting property. 
All of the Federal decisions which we have been 
able to find, and most of the State decisions, hold 
that where land receives a local benefit from a 
public improvement such land may be assessed 
for such improvement even though a benefit also 
results to the general public. This question was 
first considered by the Supreme Court of the 
United States in the case of Bauman vs. Ross, 
167 U. S. 548, where the constitutionality of an 
Act of Congress directing that in condemnation 
proceedings for the opening of streets in the Dis¬ 
trict of Columbia, the land benefited by such im¬ 
provement should be assessed therefor. In sus¬ 
taining the validity of this law and the assess¬ 
ments levied thereunder, the Court said: (p. 588) 

“It was contended by some of the owners 
of lands that the public improvement pro¬ 
posed was not of a local character, but was 
for the advantage of the whole country, and 
should be paid for by the United States, and 
not by the District of Columbia, or by the 
owners of the lands affected by the improve¬ 
ment. But it is for the legislature , and not 
for the judicially, to determine whether the 
expense of a public improvement should be 
bomie by the whole State , or by the district 
or neighborhood immediately benefited . * * * 

“The legislature, in the exercise of the 
right of taxation, has the authority to direct 


the ivhole , or such part as it may prescribe, 
of the expense of a public improvement, such 
as the establishing, the widening, the grading 
or the repair of a street, to be assessed upon 
the owners of lands benefited thereby.” 
(Italics supplied). 


The same question was again before the Court 
in the case of Wilson vs. Lambert, 168 U. S. 611, 
614, 616, 617, which was a suit in equity to en¬ 
join the assessment of benefits for the establish¬ 
ment of Rock Creek Park in this District,| on the 
ground that as Congress had expressly set apart 
this park “for the benefit and enjoyment! of the 
people of the United States” it was a work of such 
public character as to preclude the assessment of 
local benefits. The courts of the District sus¬ 
tained this contention but the Supreme C<burt of 
the United States, said: 


“The reasoning upon which those courts 
proceeded seems to have been that, upon gen¬ 
eral principles of constitutional law,! when 
the works, whose cost is to be defrayed by 
taxation, are public, the public alone Ishould 
pay for them, and the present case is com¬ 
pared to one where, upon the erection of a 
courthouse or postoffice, the private property 
of individuals adjacent to such structure 
should be specially taxed for the supposed 
greater convenience enjoyed of access thereto. 

“Upon a final analysis this proposition will 
be found to resolve itself into a denial of the 
validity of special assessments in any case 
where the work in question is undertaken by 
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the public authorities, without the express 
assent or desire of the property holders. The 
effort made to distinguish between streets 
and highways as constituting proper subjects 
of taxation for special benefits, and public 
parks, as matters of such a general nature 
as not to justify special assessment, does not 
appear to us to be successful. Legislation 
of this character, both in respect to its jus¬ 
tice and its constitutional validity, has been 

%J 7 

thoroughly discussed by the judicial tribunals 
of nearly every State in the Union. We shall 
briefly notice a few of the leading cases.” 

After discussing the authorities the Court con¬ 
tinued,— 

"That the act dedicates and sets apart this 
part Tor the benefit and enjoyment of the 
people of the United States’ does not, as we 
think, make it so far a work mi generis as to 
take it out of the range of the principles of 
the foregoing cases. The residents and prop¬ 
erty holders of the District of Columbia 
must be regarded as coming within the class 
of beneficiaries; and, so far from being in¬ 
jured by the declaration that the park shall 
also have a national character, it is apparent 
that thereby the welfare of the inhabitants 
of the District will be promoted. Whatever 
tends to increase the attractiveness of the 
city of Washington , as a place of permanent 
or temporary residence , will operate to en¬ 
hance the value of the pnvate property situ¬ 
ated therein or adjacent thereto. 

"If, then, there be no solid ground of dis¬ 
tinction i between other works of public im- 
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provement and the public park designed by 
this legislation, as proper subjects forithe ap¬ 
plication of the rule of assessment fori special 
benefits, it will not be necessary for us to 
enter at large upon the subject apart from 
that supposed distinction. That has been so 
recently and so fully discussed by this court 
in the case of Bauman v. Ross, 167 U. S. 
548, that nothing remains to be added. It 
may be proper to observe that the decision in 
that case was not announced till after the 
judgment in the courts below in the present 
case had been entered. 

“Having reached the conclusion, then, that 
the sixth section of the Rock Creek Park Act 
is not invalid for want of conformity !to con- 
stitional principles, we think it follows 
that the decrees of the courts below should 
be reversed, and the bill of complaint be dis¬ 
missed.” (Italics supplied). j 

- i 

i 

i 

The more recent case of the United Staites vs. 
River Rogue Company, 269 U. S. 411, was; a con¬ 
demnation proceeding for the widening, straight¬ 
ening and deepening of the channel of a! river. 
A general statute of the United States provided 
that in all condemnation proceedings b:y the 
United States to acquire lands in connection with 
the improvement of rivers, the jury “shall take 
into consideration by way of reducing the amount 
of compensation or damages any special lor di¬ 
rect benefit to the remainder arising from the 
improvement.” In sustaining this provision the 
Court said: 
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“We are of opinion that an increase in the 
value of the remaining* portion of any parcel 
of land caused by its frontage on the widen¬ 
ed river, carrying a right of immediate ac¬ 
cess to and use of the improved stream, 
would constitute a special and direct benefit 
within the meaning of the statute, as dis¬ 
tinguished from a benefit common to all the 
lands in the vicinity, although the remaining 
portions of other riparian parcels would be 
similarly benefited. This is in accordance 
with the rule recognized by this court and 
established by the weight of authority in the 
state courts in reference to special benefits 
to lands abutting upon a new or widened 
street. Bauman v. Ross, 167 U. S. 548, 575; 
Allen v. Charlestown, 109 Mass. 243, 246; 
Hilbourne v. Suffolk, 120 Mass. 393, 394; 
Cross v. Plymouth, 125 Mass. 557, 558; 
Abbott v. Cottage City, 143 Mass. 521, 526; 
Lewis v. Seattle, 5 Wash. 741, 758; Lowe v. 
Omaha, 33 Neb. 587, 593; St. Louis Railway 
v. Fowler, 142 Mo. 670, 683; 2 Lewis’ Emi¬ 
nent Domain, 3d ed., par. 702, p. 1216. And 
see Roberts v. Commissioners, 21 Kans. 247, 
252; Trosper v. Commissioners, 27 Kans. 
391, 393.” 

In the case of Posselius vs. Detroit, 44 Fed. 
(2nd) 395, a bill in equity was filed for the can¬ 
cellation of a special assessment for the widening, 
opening and extending of a street. The land as¬ 
sessed was used for carrying on wholesale and 
other business in connection with a market lying 
on the opposite side of the street. It was con¬ 
tended on behalf of the property owners that the 
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improvement for which they were assessed was 
one for the benefit of the public generally! and not 
only did not benefit their property, but damaged 
it, for the reason, as stated by the Court in its 
opinion “that the land in question, whidh is di¬ 
rectly opposite a large public produce I market 
daily frequented by crowds of dealers afid their 
customers, has been, and is, used as a place for 
carrying on wholesale and other business! in con¬ 
nection with such market, and that the iconver- 
sion of this highway from a seldom traveled street 
into a broad thoroughfare constantly filled with 
streams of fast-moving automobile traffic has 
seriously interfered with the conduct of the said 
business, preventing the parking and loading of 
vehicles at the curb, and deterring prospective 
customers from crossing over the said street as 
had previously been their custom.” In denying 
this contention and sustaining the assessment 
the Court said: i 

i 

j 

“1. I am unable to agree with the bonten- 
tion of the plaintiffs that, because the pri¬ 
mary purpose of this highway project was to 
provide a through, main thoroughfare across 
the city, and thus to benefit the generaj pub¬ 
lic in such city, it was solely a general im¬ 
provement, as distinguished from a local im¬ 
provement, so that entire cost must be de¬ 
frayed from general taxes and no part of 
such cost could legally be assessed specially 
against the land abutting on such highway. 
The nature of a special assessment is tod well 
understood to require discussion here. It 

i 


i 

i 

i 
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was concisely stated by the Supreme Court 
in Illinois Central Railroad Co. v. Decatur, 
147 U. S. 190, 198, 13 S. Ct. 293, 294, 37 L. 
Ed. 132, as follows: 'Special assessments or 
special taxes proceed upon the theory that, 
when a local improvement enhances the value 
of neighboring property, that property 
should pay for the improvement/ 

"It is equally clear that when such an im¬ 
provement produces a special benefit, other 
than the:benefit received by the general pub¬ 
lic, to certain land in the vicinity of the im- 
provement, the mere fact that it also re¬ 
sults in benefit to the general public, or even 
the fact that its immediate occasion or pur¬ 
pose was the creation of the general improve¬ 
ment project of which it is a part, does not 
deprive it of its character as a local improve¬ 
ment nor prevent the imposition of at least 
a portion of its cost as a special assessment 
against such land. Bauman v. Ross, 167 U. 
S. 548, 17 S. Ct. 966, 42 L. Ed. 270; Phila¬ 
delphia v. Pennsylvania Salt Manufacturing 
Co., 286 Pa. 1, 132 A. 792; Peoria v. Peoria 
Railway Co., 274 Ill. 48, 113 N. E. 170; Leg¬ 
gett v. Plainfield, 97 N. J. Law, 341, 116 A. 
490. 

"If, therefore, the improvement project 
here involved did specially benefit the land 
of the plaintiffs in question, it manifest¬ 
ly constituted a local improvement sufficient 
to justify the special assessment levied, not¬ 
withstanding the fact that it arose from a 
desire by the people of the defendant city to 
obtain the general benefits which also flowed 
from the highway improvement project of 
which it was, incidentally, a part/’ 
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The validity of a paving assessment \yas at¬ 
tacked in the case of City of Philadelphia vs| Penn¬ 
sylvania Salt Manufacturing Company, 286 Pa. 
1, on the ground that the paving of the avenue 
was part of a general scheme of public improve¬ 
ment. In holding the assessment valid thej Court 
said: 

“No logical reason exists why the mere 
fact that a highway changes to a part of a 
general scheme looking toward the develop¬ 
ment and benefit of the city as a whole should 
operate to prevent special and direct benefits 
accruing to land abutting directly up^on the 
improvement. The benefit derived cannot 
be other than direct or special to the land 
merely because other properties are behefited 
in a similar manner, or, as incident to the im¬ 
provement, the entire community is benefited. 
In a sense , the entire community is benefited 
by every improvement which tends to\ add a 
commercial or financial benefit to the city . 
The advantage of more convenient access to 
a particular lot of land and having a front 
upon a more desirable avenue are direct bene¬ 
fits to that property and give it an indreased 
value in itself, as distinguished frob the 
benefit derived by the community oii other 
property situated on the general line of im¬ 
provements.” (Italics supplied). j 

In the case of Bassett vs. Mayor and City 
Council of Ocean City, 118 Md. 114, property was 
assessed for the laying of a board walk along 
the west side of Atlantic Avenue in Ocean City, 
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Maryland, which avenue lay between the prop¬ 
erty assessed and the Atlantic Ocean. In hold¬ 
ing the assessment valid the Court said: 

“It is earnestly contended on behalf of the 
appellant that the boardwalk on the west side 
of Atlantic Avenue was constructed for the 
benefit of the public generally, and that the 
cost of it cannot be assessed upon the prop¬ 
erty fronting thereon. The answer to this 
contention is that there is nothing in the sec¬ 
tion of the Act referred to to show that the 
improvement was made without regard to 
special benefits to the property fronting on 
said avenue. Burns v. Baltimore, 48 Md. 
198; Baltimore vs. Johns Hopkins Hospital, 
56 Md. 1.” 


III. 


There is no evidence to show that the 
property here involved was not benefited 
to the extent of the assessment. 

With respect to the benefits accruing to the 
property here involved the Trial Justice found as 
follows: (Rec. p. 11) 

•‘The benefits do not accrue in great part 
to the properties adjoining the highways to 
others, and are not equal to, but less than 
the assessments. Of course there are some 
benefits to the lot owners, but to require 
them to pay the greater part of the costs, 
would be to that extent confiscatory.” 




In the first place attention is invited to the fact 
that the property owners do not pay the greater 
part of the cost of paving the street. The entire 
cost of paving intersections is borne by the Dis¬ 
trict and the property owners pay but the half cost 
of paving the remainder. Therefore, the; great¬ 
er part of the cost is paid by the District gild not 
by the property owners. 

The Trial Court apparently based its djecision 
upon the theory that as it found that thej street 
paved was used to a large extent by heavy I trucks 
the benefit to the public was greater thkn the 
benefit to the property owners and, therefore, a 
special assessment levied for such paving to be 
valid must bear the same ratio to the amount 
paid by the municipality as the local benefits bears 
to the public benefit. In other words, it jwould 
appear that from the opinion the Trial Court 
took the view that, if the use of the street was 
three-fourths by the public and one-fourth by the 
abutting property owners, the assessment^ must 
be limited to one-fourth the cost. The court pro¬ 
poses to substitute its ideas for those of Congress; 
but taxation is a legislative function, not a judic¬ 
ial one. However, it is inconceivable that any 
street could be paved without some benefit to the 
public at large. If this be true, it would logical¬ 
ly follow, if the decision of the Court below is cor¬ 


rect, no assessment could be levied for the full 
cost of the paving, but the Supreme Court has 


held time and again in cases arising not only in 
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the States but in this District, that the entire 
cost of paving may be assessed against the abut¬ 
ting property. 

It is well settled that the validity of a special 
assessment is presumed and the burden is upon 
the paily attacking the same to allege and prove 
facts showing the assessment to be arbitrary and 
confiscatory. 

In the Posselius case, supra, the Court said: 

“I am, however, not satisfied that the evi¬ 
dence so clearly and unmistakably estab¬ 
lishes the absence of special benefit to such 
land from this improvement as to overcome 
the presumptively correct finding of the of¬ 
ficials of the defendant city to the contrary.” 

In the case of Chadwick vs. Kelly, 187 U. S. 540, 
the Court said: 

“In view of our decisions, we certainly 
cannot say that, as matter of law, a state 
statute which makes the cost of paving a 
street in a city assessable upon the abutting 
properties and a lien thereon, is unconsti¬ 
tutional.^ 

In Martin vs. District of Columbia, 205 U. S. 
135, 139, the Court in referring to the case of 
Louisville and Nashville Railway Company vs. 
Barber Asphalt Paving Company, 197 U. S. 430, 
said: 
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“The assessment in question there (L. & 
N. R. Co. vs. Barber Paving Co., 19|7 U. S. 
430), was an assessment for grading and 
paving, and it was pointed out that h legis¬ 
lature would be warranted in assuming that 
grading and paving streets in a good-sized 
city commonly would benefit adjoining land 
more than it would cost. The chance of the 
cost being greater than the benefit is\ slight, 
and the excess, if any, would be small. These 
and other considerations ivere thought\to out¬ 
weigh a merely logical or mathematical pos¬ 
sibility on the other side, and to warrant sus¬ 
taining an old and familiar method of taxa¬ 
tion. It was emphasized that there jshould 
not be extracted from the very general lan¬ 
guage of the Fourteenth Amendment, | a sys¬ 
tem of delusive exactness and merely logical 
form. 

i 

“But when the chance of the cost exceed¬ 
ing the benefit grows large and the amount of 
the not improbable excess is great, it may not 
follow that the case last cited will be a prece¬ 
dent. Constitutional rights like others are 
matters of degree.” (Italics supplied). 


In Wagner vs. Baltimore, 239 U. S. 207, 220. 
the Court said: j 

i 

j 

“But in the present case there is neither 
allegation nor proof of such disproportion 
between the assessment made and the benefit 
conferred as to suggest that the small tax 
levied upon this property would amount to 
an arbitrary exercise of the legislative power 
upon the subject. There can be no question 


j 

i 







that paving with brick in front of the prop¬ 
erty of the complainant conferred a substan¬ 
tial benefit.” (Italics supplied). 

The case of Gast Realty Company vs. Schneider 
Granite Company, 240 U. S. 55, involved the con¬ 
stitutionality of an assessment levied under a 
general statute such as ours which required that 
one-fourth of the total cost of paving a street 
should be levied according to frontage upon ail 
property fronting upon the improvement and 
three-fourths according to area upon ail the 
property within an assessment district to be as¬ 
certained arbitrarily in the manner set forth by 
the statute. No opportunity for notice or hear¬ 
ing was afforded. The lots fronting upon the 
street paved ranged in depth from 100 feet to 
between 400 and 500 feet. Because of the great 
depth of some of these lots the Court held that 
the assessment levied according to area was void, 
but sustained the assessment in so far as it was 
levied according to the front-foot rule, saying: 

"The front-foot rule has been sanctioned 
for the cost of paving a street. In such a 
case it is not likely that the cost will exceed 
the benefit, and the law does not attempt an 
imaginary exactness or go beyond , the rea¬ 
sonable probabilities. French vs. Barber 
Asphalt Co., 181 U. S. 81; Cass Farm Co. vs. 
Detroit, 181 U. S. 396, 397.” (Italics sup¬ 
plied). 


I 

I 


See also Memorandum Opinion on Rehearing, 240 
U. S. 80, and Schneider Granite Company vs. Gast 
Realty Company, 245 U. S. 288, 290. j 

The statute there involved was again under 
consideration in the case of Withnell vs. Ruecking 
Construction Company, 249 U. S. 63. Th£ facts 
in that case as stated in the opinion of the Court 
are as follows: I 

“An examination of the plat made pkrt of 
the record, and reproduced in the briefs of 
counsel, shows that owing to the curvatures 
in Broadway and the relation thereto of con¬ 
verging and parallel streets, the assessing 
district laid out in accordance with the char¬ 
ter is of irregular outline. The lots assessed 
are by no means uniform in size , nor is\ their 
relation to the improvement uniformly alike . 
Some blocks, including some of the plaintiff 
in error's, are not subdivided into lots, and 
are irregular in shape." (Italics supplied). 

i 

i 

In spite of the inequalities and irregularities 
there existing the Court sustained both the j area 
assessment and the front-footage assessment, 
saying: 

“The attack upon constitutional grounds 
because of the system which the charter au¬ 
thorized in making the assessment can only 
succeed if it has produced results as to plain¬ 
tiff in error's property palpably arbitrary or 
grossly unequal ." (Italics supplied). 


i 

i 
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The Court below, while finding that the prop¬ 
erties here involved derive some benefit from the 
improvement, also found that the benefits were 
not equal to the assessments. No finding was 
made as to the amount of the benefits which ex¬ 
isted, or as to the extent to which they failed to 
equal the assessments. From a review of the 
authorities heretofore cited, it is clear that the 
benefits need not equal the assessments with 
mathematical accuracy. The Courts are empow¬ 
ered to interfere at the instance of a property 
owner only when the disproportion between the 
benefit and the assessn^it is so great as to amount 
to an arbitrary exercise of the legislative power 
upon the subject, so that the results “are palpably 
arbitrary or grossly unequal”. Not only is the 
evidence insufficient to establish such dispropor¬ 
tion under this test, but it totally fails to show 
that the property was not fully benefited by the 
improvement. The shallowest lot abutting S 
Street is 85 feet in depth and the deepest lot is 
100 feet, a variation of but 15 feet. This is far 
less than the variations which existed in the Gast 
Realty Company case and the Withnell Construc¬ 
tion Company case, in which the Supreme Court 
sustained assessments by the front-foot rule. 

Let us briefly consider the testimony adduced 
in this case with respect to the benefits accruing 
to the properties fronting upon S Street. That 
street is 35 feet in width from curb to curb (Rec. 
p. 16). According to the witness Fennell who 
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testified on behalf of the appellants, the prior 
paving on this street was laid in 1899. The aver¬ 
age life of a roadway is from 20 to 25 ye^rs. It 
had deteriorated and had entirely outlined its 
usefulness (having been down for thirty-five 
years) when the new paving was laid in tile sum¬ 
mer of 1925. The new paving consisted!of a 6 
inch concrete base with a binder on top 3| inches 
deep. This is the usual pavement placed inlstreets 
in the District of Columbia. At the time of the 
trial (February 24, 1931, nearly six years after 
the paving was laid) this street was in fine con¬ 
dition (Rec. p. 27). 

Mrs. Cush, one of the appellees here, testified 
on direct examination, that her property received 
no benefits from the improvement. Hdwever, 
she does not appear to possess the qualifications 
necessary to entitle her to express an opinion upon 
this subject. She also testified that the property 
on S Street was assessed at the rate of $3.|88 per 
foot for the paving. On cross-examinatipn she 
admitted that S Street, at the time it wasj paved 
in 1925, was in a bad condition; that trucks going- 
over a rough street would cause more damage to 
a house than if they were proceeding over a smooth 
street; and that she noticed that when the road¬ 
way was completed there was less vibration in her 
house because the roadway was smooth. (Rbc. pp. 
17, 18). 

Mrs. Hartidge, one of the original plaintiffs in 
the case, testified on behalf of appellees ‘That one 
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would rather have a good paving in front of his 
home but when it is ruined by trucks there is no 
special advantage.” However, she admitted on 
cross-examination “that the paving on S Street is 
now in good condition” (Rec. p. 26). 

Counsel for appellees admitted during the 
course of the trial that the properties had “been 
benefited some from the pavement” but would not 
admit they had been benefited to the extent of the 
assessments. (Rec. p. 28). 

Appellants offered as a witness on their behalf 
Mr. Rowzee, a real estate broker, who testified 
that in his opinion the properties here involved 
were benefited by the improvement to the full ex¬ 
tent of the assessments. (Rec. p. 28). 

At the conclusion of the testimony the Court, 
in the presence of counsel, viewed the various 
streets in the section mentioned in the evidence. 
(Rec. p. 29). 

This is the substance of all the testimony relat- 

«/ 

ing to benefits accruing to the properties assessed 
for the paving of S Street. We submit there is 
nothing in this record upon which this Court can 
find there is such a disproportion between the 
assessments made and the benefits conferred as-to 
justify it in setting aside the legislative determin¬ 
ation as to benefits. The value of these properties 
does not appear in the record. Therefore, it 
must be assumed they possess a substantial value 
and the assessments are not out of proportion 
thereto. Lot 57, Square 3569, having a frontage 
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on S Street of 18.53 feet, with a depth of 85 feet, 
was assessed $71.85; lot 5, same square, having a 
frontage of 50 feet with a depth of 100 feet was 
assessed $193.88; lot 804, Square 3572, having a 
frontage of 64.71 feet and a depth of 98 fejet, was 
assessed $250.92. Can it be said that the sub¬ 
stitution of a good pavement for one which had 
outlived its usefulness by more than ten years 
did not enhance the value of the propertied to the 
extent of these assessments? At least there is a 
reasonable probability that the assessments are 
not so greatly in excess of the benefits as to 
amount to confiscation. 

In the case of Johnson vs. Rudolph, 5[7 App. 
D. C. 29, relied upon in the Court below by counsel 
for appellees, this Court said: ! 

“It may well be that conditions could exist 
so equitable and fair that an assessment on 
the front-foot plan might be sustained; but 
to do so there must be a relative equality in 
the value and depth of the abutting property, 
and the assessments must not exceed the 
benefits.” 

And in the Johnson case this Court quoted with 
approval from White vs. City of Tacoma, 109 Fed. 
32, as follows: 

“When a street is graded or paved, the im¬ 
provement is generally actually beneficial to 
the property abutting upon it, and the\ benefit 
is permanent, so that the owner cannot well 
say that the cost of the improvement, dis- 
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tributed according to the per front-foot plan , 
exceeds the benefits. But physical condi¬ 
tions may make a difference, and if, in fact, 
the benefits to the different lots abutting on 
improved streets are not approximately equal, 
then assessments according to that plan are 
necessarily unequal and unjust. * * * I con¬ 
sider that each case arising under the laws 
for assessing abutting property to pay for 
street improvements must depend upon its 
particular facts. If it appears that an as¬ 
sessment has been levied by competent au¬ 
thority, and that it is fair, and not in excess 
of the benefits to accrue by reason of the im¬ 
provements to be paid for, it will be sustained 
by the courts. It is equally the duty of the 
courts to restrain the collection of assess¬ 
ments which are shown to be mere attempts 
to take i the property of one for the use of 
others without compensation to the owner.” 
(Italics supplied). 

It is hard to conceive of a case where assess¬ 
ments could be more fair and equitable than those 
here involved. The properties fronting the im¬ 
provement are of substantially uniform depth 
and of the deoth of ordinarv citv lots. There is 
nothing in the record to show any inequality in 
value, or any physical condition, which would 
permit the owner to say “that the cost of the im¬ 
provement, distributed according to the per front- 
foot plan, exceeds the benefits.” 
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CONCLUSION. | 

We respectfully submit that if the decision of 
the Court below is construed as holding that these 
assessments are void because the street may be 
used by the public generally, as well as Iby the 
abutting property owners, it is erroneous as a 
matter of law under the authorities hereinbefore 
cited. If it be construed merely as a finding that 
the assessments so greatly exceed the benefits as 
to amount to confiscation and the taking of prop¬ 
erty without due process of law, the finding is 
totally unsupported by any evidence in this Record. 

We, therefore, respectfully submit that the de¬ 
cree of the Court below is erroneous in so jfasf as 
it cancels assessments for the paving of S| street 
and should be reversed to that extent. j 
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APPENDIX. 


The first Borland Amendment providing for the 
assessment of abutting property for the paving of 
roadways is found in the Act of Congress of July 
21, 1914, 38 Stat. 517, 524, and reads as follows: 


“Hereafter whenever under appropriations 
made by Congress, the roadway of any street, 
avenue, or road in the District of Columbia 
is improved by laying a new pavement there¬ 
on or completely resurfacing the same not less 
than one square in extent, from curb to curb, 
or from gutter to gutter where no curb exists, 
where the material used is sheet asphalt, as¬ 
phalt block, asphalitc or bituminous macadam, 
concrete, or other fixed roadway pavement, 
such proportion of the total cost of the work, 
including all expenses of the assessment, to 
be made as hereinafter prescribed, shall be 
charged against and become a lien upon the 
abutting property, and assessments therefor 
shall be levied pro rata according to the linear 
frontage of said property on the street, ave¬ 
nue, or road, or portion thereof upon the road¬ 
way of which said new pavement or resurfac¬ 
ing is laid: Provided , That there shall be ex¬ 
cepted from such assessment the cost of pav¬ 
ing the roadway space included within the 
intersection of streets, avenues, and roads, as 
said intersections are included within the 
building lines projected, and also the cost of 
paving the space within such roadways for 
which street railway companies are respons¬ 
ible under their charters or under law on 
streets, avenues, or roads where such rail¬ 
ways have been or shall be constructed. 


I 


“The assessments hereinbefore provided 
for shall be levied in the following proportion, 
namely: One-half of the total cost upon the 
abutting property owners and the remaining 
one-half and all of the expenses of mainte¬ 
nance and repairs to be paid from the reve¬ 
nues of the District of Columbia and frbm the 
Treasury of the United States in equal parts: 
Provided , That where the width of the street, 
avenue, or road to be paved or completely re¬ 
surfaced from curb to curb or gutter to gutter 
as the case may be, shall exceed forty feet, 
the excess including the cost of intersections 
or spaces within which street railways are re¬ 
quired to pave, shall be paid for one-half out 
of the Treasury of the United States and one- 
half out of the revenues of the District of Co¬ 
lumbia. j 

“Assessments levied under the provisions 
hereof shall be payable and collectible in the 
same manner and under the same penally for 
nonpayment as is provided for assessments for 
improving sidewalks and alleys in the District 
of Columbia, as set forth on page two I hun¬ 
dred and forty-eight of volume twenty-eight, 
United States Statutes at Large: Provided , 
That the cost of publication of the notice of 
such assessment upon the failure to obtain 
personal service upon the owner of the prop¬ 
erty to be assessed therein provided fori and 
of the services of such notices shall be jpaid 
out of the appropriation for the work,! and 
such assessments when collected, shall be de¬ 
posited in the Treasury of the United States 
to the credit of the United States and the Dis¬ 
trict of Columbia in equal parts.” * * * | 


l 
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The Second Borland Amendment is found in the 
Act of Congress of September 1, 1916, 39 Stat. 
676, 716, and reads as follows: 

“Sec. 8. That hereafter the half cost of the 
paving or repaving of a roadway between the 
side thereof and the center thereof with sheet 
asphalt, asphalt block, granite block, vitrified 
block, cement concrete, bituminous concrete, 
macadam, or other form of pavement shall be 
assessed against the property abutting the 
side of the street so improved, such assess¬ 
ments to be levied and collected as now pro¬ 
vided as to alleys and sidewalks. Provided , 
That the advertisement by publication of the 
commissioners’ intention to do such work and 
the formal hearing in respect thereto required 
by law as to alley and sidewalk improvements 
shall not be required as to roadway improve¬ 
ments. 

“There shall be included in the area the 
cost of which is assessable hereunder only 
the roadway area abutting the property be¬ 
tween lines normally projected from the 
building line of the street being improved at 
the points of intersection with the building 
lines of intersecting streets. 

“There shall be excluded from the cost of 
the roadway work to be assessed* hereunder: 

“First. The cost of all such work beyond 
a line twenty feet from the side thereof. 

“Second. The cost of all such work within 
the space within which street railway com¬ 
panies are required to pave by law, and noth¬ 
ing herein contained shall be construed as re¬ 
lieving street railway companies from bear- 


a 


do 

I 

i 

ing all the expense of paving and repairing 
streets and avenues between lines two feet 
exterior to the outer rails of their tracks, as 
required by section five of the Act providing 
a permanent form of government for the Dis¬ 
trict of Columbia, approved June eleventh, 
eighteen hundred and seventy-eight,” j 

By the Act of February 9, 1927, 44 Stat. |1064, 
the second Borland Amendment was amended as 
follows: 


“Third. That no frontage of abutting 
property, on which a legal assessment for pav¬ 
ing or repaving has been levied and paid : here¬ 
under. shall be liable to any further assess¬ 
ment hereunder on account of the replace¬ 
ment of such pavement.” 

A similar provision is contained in Section 5 
of the new paving law approved February 20, 
1931. | 

The law relating to assessments for alley and 
sidewalk improvements (Act of August 7, jL894, 
28 Stats. L. 243, 247, 248), referred to in the 1 ; Bor¬ 
land Amendments, provides: ; 

“One-half of the total cost of the assess¬ 
ment work herein provided for, including the 
expenses of the assessment, shall be charged 
against and become a lien upon abutting 
property, and an assessment therefor Shall 
be levied pro rata according to the linear 
frontage of said property. One-half of the 
cost of the assessment work done undef the 
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provisions of this act shall be paid to the col¬ 
lector of taxes of the District of Columbia, 
as follows: One-third of the amount within 
sixty days after service of notice of such as¬ 
sessments, without interest; one-third with¬ 
in one year, and the remainder within two 
years from the date of such service of notice, 
and interest shall be charged at the rate of 
eight per centum per annum from the date of 
service of such notice on all amounts which 
shall remain unpaid at the expiration of sixty 
days after service of notice of such assess¬ 
ment. * * * Any property upon which such 
assessment and accrued interest thereon, or 
any pail: thereof, shall remain unpaid at the 
expiration of two years from the date of 
service of such notice of such assessment shall 
be subject to sale therefor under the same con¬ 
ditions and penalties which are imposed by 
existing laws for the non-payment of general 
taxes; and if any property assessed as herein 
provided for shall become liable to sale for 
any other assessment or tax whatever, then 
the assessments levied under this act shall be¬ 
come immediately due and payable, and the 
property against which they are levied may 
be sold therefor, together with the accrued in¬ 
terest thereon, and the cost of advertising, to 
the date of such sale/’ 
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April Term, 1930 


No. 5496 


JOHN C. GOTWALS, HERBERT B. CROSBY, 
LUTHER H. REICHELDERFER, Commissioners of 
the District of Columbia, and the DISTRICT OK 
COLUMBIA, A Municipal Corporation, 

Appellants, 

v. 


IDA M. MILLER, WALTER H. HOFFMAN, and 
ZENZA D. HOFFMAN, et al., j 

Appellees. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

It is deemed that the statement of the case presented 
by the Appellants is not sufficiently full and complete. 
The decision of the Court below directed the cancella- 

i 

tion in the following cases of the unpaid assessments 
in the Northeast section of Washington: 

Square 
Number 
3572 
3569 
3569 


Street 
S Street 
S Street 
S Street 


Second Street 3572 
Second Street 3568 


Lot 

Amount of 

Part 

Number 

Assessment 

Unpaid 

804 

$250.92 

$ 83.64 

5 

193.88 

193.88 

57 

71.85 

47.90 

804 

274.72 

183.15 

9 

140.17 

93.44 


i 

i 
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There is nothing in the record to show that the as¬ 
sessments paid prior to the trial were paid ‘•volun¬ 
tarily/' as stated in appellants' brief (page 2). Also 
Sections 10, 11 and IS of "An Act to Provide for 
Special Assessments for the Farina of Road traps and 
the Laying of Curbs and Gutters approved February 
20, 1931, should he added to Appellants’ Statement of 
the Case. These sections of the above Act are set out 
in the Appendix hereto. 


Kxception is taken to the following in Appellants’ 
Statement of the Case (page 4) : 

“These assessments are attacked on the ground 
that the properties were not benefited to the ex¬ 
tent of the assessment for tin* reason primarily that 
S Street is used bv trucks belonging to business 
firms having warehouses in the vicinitv." 


There were other cogent reasons whv these assess- 

* • 

ments were attacked, which will be discussed in detail 
later on in this brief. 


In Appellants’ brief it is conceded that the decree in 
the Court below covering the unpaid assessments on 
Second Street was correct under the decision of this 
Court in Crosby r. Dodge , ~>0 IF. L. Ah 9S; 40 F. (2d) 


/ </ . 


THE ISSUES INVOLVED. 


Following tlie outline of the argument in Appellants' 

brief it mav tend to clarifv the situation bv subdividing 
• • • •»/ 

the issues as follows: 

I. 

Is inequality in the depth of lots the only factor 
tending to make invalid a paving assessment on 
the front foot basis? 
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II. 


Do the Courts of the District of Columbia have 

i 

power to set aside a special assessment levied under 


whole is 


an Act of Congress where the Act as a 
not declared unconstitutional? 


III. 


May valid assessments for special improvements 

i 

be levied on the front foot basis notwithstanding 
the fact that the tax is not uniform and is dis- 

i 

proportionate, and no notice of the proposed as¬ 
sessment was given. 


IV. 


Have the Courts of the District of Columbia less 

power to set aside an assessment levied lander an 

; 

Act of Congress than have other Courts!to inter¬ 
fere with the action of State Legislatures? 

j 

V. 

i 

i 

Must the benefits accruing to property owners 
equal the assessments where the tax is levied for 
street paving under a general as distinguished from 
a special law? 


! 

i 


i 
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ARGUMENT. 

I. 

Inequality in Depth of Lots Is Not the Sole Test to Be 
Applied When the Question of an Invalid Assess¬ 
ment Is Raised. 

In view of the concession of the Appellants’ (Brief 
page 3) that the difference in the depth of lots abutting 
Second Street brings the assessments for the paving of 
that street within the ruling of this Court in Crosby 
et al v. Dodye^ 46 F. (2d) 727, and inasmuch as the 
Appellants concede the correctness of the decree of the 
Court below as applied to the assessments on Second 
Street, it might be well to inquire if inequality in depth 
of lots abutting on streets paved is the only rule to be 
applied when a question arises on the validity of a 
special assessment under the Borland Act. 

It would seem from a studv of the several decisions 
of this Court involving assessments on the front foot 
basis for street paving under tin* Borland Act that 
inequality alone in the depth of lots is the least im¬ 
portant factor in testing the law’s validity. The real 
test is as stated in Taliaferro et al r. Railroad Terminal 
Warehouse Company , .7.9 App. I). C. 376: 

“The size, shape, improvements or favorable 
location of the instant property is not the test 
to be applied in determining the validity of an as¬ 
sessment under the front foot rule. The test is 
the relation of the property to other properties 
facing on the Avenue and in the immediate 
vicinitv/’ 
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In fact it is possible to conceive of a situation where 

i 

ail assessment levied bv the front foot method on a 
street where lots were of unequal depth woul<i be valid 
because the assessment would result in no inequality or 
injustice. This Court undoubtedly had such a case in 
mind when it said in Johnson r. Rudolph, 57 Jpp. 1).C. 
'><): | 

“It may well be that conditions could! exist so 
equitable and fair that an assessment on Ithe front 
foot plan rnisrht be sustained.” 

| 

i 

As was said in White r. ('it// of Tacoma, 100 Fed. :i:>, 
assessments made according to the front foot ! plan are 
not necessarilv in violation of the Constitution of the 
rioted States. The Court in that case held that: 

“Physical conditions mav make a difference and 
if, in fact, the benefits to the different l|)ts abut¬ 
ting on improved streets are not approximately 


equal then assessments according to the 
necessarily unequal and unjust.” 


plan are 


Attention is called to the plat accompanying the Bill 
of Complaint (Rec. opposite page 8 ). It will |be noted 
that Lot 804 is situated at the corner of S andl Second 
Streets: Lots 5 and 57 are inside lots on the side of 
S Street opposite Lot 804. The total assessment against 
Lot 804 for the S Street paving is $250.92. Ijot 57 on 
S Street bears a total assessment of $71. 80 \ Lot 5 
bears a total assessment of $193.88. The assessments 
against Lot 804 on the Second Street side of $274.72 
Appellants now admit is invalid. Comparing the as¬ 
sessments of Lot 804 on S Street. $250.92, arjd Lot 5 
on the same Street, $193.88, it will be readily seen 
that there is an inequality in the respective assessments 
as compared to the value of the respective lbts. Lot 
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804 is a corner lot and Appellants’ own witness, E. 
Catesby Rowzee, stated on cross-examination that prop¬ 
erty located on a corner is more salable and valuable 
* 

(Rec*. 29). In addition Lot 804, as well as all the lots 
on that side of S Street, extend back to an alley, as 
shown on the plat opposite page 8 of Appellants’ brief, 
while the lots on the opposite side of S Street have 
no alley in the rear. 

Under the rule laid down in Taliaferro et al r. Rail¬ 
road Terminal - Warehouse Company, 59 App. I). C. 370, 
tin* test is “the relation of the property to other prop¬ 
erties facing on the Avenue and in the immediate 
vicinity.In applying the test under this rule com¬ 
parison of the S Street lots should be made with Lots 
9, 10 and 11 in Square 3568, all fronting on Second 
Street, now admitted to be invalid. Also with Lots 
64, 7 and f)7> in Square 37)69, all fronting on Second 
Street: also invalid. 

II. 

The Courts of the District of Columbia Have Power to 
Set Aside a Special Assessment Levied Under an Act 
of Congress Where the Act As a Whole Is Not De¬ 
clared Unconstitutional. 

There should be no doubt regarding the power of the 
Courts of the District of Columbia to set aside a spe¬ 
cial assessment levied under an Act of Congress where 
the entire Actj is not declared unconstitutional. The 
Supreme Court of the United States found no difficulty 
in the case of Gast Realty & Investment Company v. 
Schneider Granite Company, 240 U. S. 55, in segre¬ 
gating assessments for streets paved and declaring a 
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part of tlie assessment invalid under the 14th Amend¬ 
ment. Also see Memorandum Opinion on Rehearing, 
241 U. S. 094. Also Schneider Granite Co\ r. Cast 

I 

Realty d Investment Company , 243 U. S. 28$. 

i 

This Court in Crosby et at., Commissioners , jt\ Dodge , 
supra, affirmed the decree of the Supreme Court of the 
District in cancelling the assessment against the owner 
of Lot 804 in Square 725 for the expense of paving the 
street in front of his property. The Supreme!Court of 
the United States denied certiorari in this case on Oc¬ 
tober 13, 1030 (Advance Opinions, 1930 Term, Supreme 
Court, page 19). The denial of certiorari means that 
the Supreme Court does not deem the case wjorthy of 
review, ('otrjate r. United States, 280 U. S. 43. 

The rule laid down by this Court in the Dodge case 
is this: 

• t 

“Xor is the fact that the property in I question 
mav have been benefited to the full extent of the 
assessment the test. The real question Which de¬ 
termines the liability of Appellee is wlujther the 
assessment has been imposed under a statute which 
can be validly applied to his property.” 

I 

In matters municipal as well as political the juris- 
diction of Congress in respect to the District oi[ Colum¬ 
bia is exclusive and not controlled by the provisions 
of the 14th Amendment, though in the exercise! of such 
legislative powers Congress is subject to the provi¬ 
sions of the Fifth Amendment. Wight v. Davidson, 181 
U. S. 371: Terminal Taxicab Company v. Kutzl 241 U. 
S °3 0 ! 
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III. 

Assessments for Special Improvements on the Front 
Foot Basis Are Invalid When No Notice of the Pro¬ 
posed Assessment Was Given the Taxpayer and the 
Tax As Levied Is Not Uniform and Is Dispropor¬ 
tionate. 

Tn Gast Realty & Investment Company r. Schneider 
Granite Company , supra , the Court in holding the as¬ 
sessment invalid in part stated: 

“If the law is of such a character that there is 
no reasonable presumption that substantial justice 
generally will be done but the probability is that 
the parties will be taxed disproportionately to each 
other and to the benefit conferred, the law cannot 
stand against the complaint of one so taxed in fact, 
quoting Martin v. District of Columbia, 20.") U. S. 

The Court also held in the above case that an ordi¬ 
nance is bad upon its face where a local tax is distrib¬ 
uted in grossly unequal proportions, “not because of 
special considerations applicable to the parcels taxed, 
but in blind obedience to a rule that requires the 
result ’ \ 

It should be noted that the decision in the case of 
Bauman v. Ross , 107 U. S. 548 , quoted on page 12 of 
Appellants' brief, was an action arising from the con¬ 
demnation of land for highways in the District of Col¬ 
umbia. It should also be noted that the facts in the 
case disclose that all parties to the proceedings had due 
notice of the assessments of benefits and the Court 
found that the assessment was in proportion to the 
benefits and that there was no inequality in the tax 
assessed. 
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The Appellants on pages 10 and 11 of tilieir brief 
quote from the decision of Wight v. Davidsbn, supra, 
laying special stress upon the matter in italics on 
page 11. 

It should be noted that in Wir/hf r. Davidsbn, supra , 
the Court stated (at page 38b): 

“Special facts showing an abuse or jdisregard 
of the law, resulting in an actual deprivation of 
property, may give grounds for applying! for relief 
to a Court of Kouitv: and this was thought bv a 
majority of this Court to have been the case in 
Norwood r. Baker." j 

i 

In Bush r. Branson, 248 Fed. .7 77, the Court decided 
that while railroad company property may be assessed 
for road, bridge or other improvements if there be no 
advantage or benefit from the improvement ajn assess- 
ment on the railroad property would amount to con¬ 
fiscation. The Court held that a finding of benefits bv 

4 ! * 

the legislature, without any opportunity to the parties 
to be heard, would enable a state under the guise of the 
taxing power to confiscate property. 

i 

I 

Taxes are said to be “equal and uniform 99 j when no 
person or class of persons in the taxing I district, 

i 

whether it be a state, county, or city, is taxed at a 
different rate than are other persons in the same dis¬ 
trict upon the same value or the same thing, and where 
the objects of taxation are the same, by whomsoever 

owned or whatsoever they mav lie. Norris r. t Vaco, 57 

i . 

Tex. 641: People r. Wlnjler, 41 ('at. 555: The Bailroad 
'Tax Cases, 7.7 Fed. 722: Ottawa Countif r. Nelson, If) 

Kan. 259. \ 

I 

The record shows (at page 17) that property on S 
Street was assessed at $3.88 per front foot an<j on Sec- 



end Street at $2.80 per front foot, although both streets 
are thirty-five feet wide from curb to curb, as stipu¬ 
lated (Rec. p. 16). The rate as applied is surely not 
uniform and is disproportionate. 

It is respectfully contended that in the instant case, 
as in the Johnson case, supra, the assessments were 
fixed upon a purely arbitrary basis without regard to 
either the relation, size or the value of the property 
taxed and the property owners affected were afforded 
neither notice nor a hearing. In fact, as pointed out in 
the Johnson case , “the statute expressly prohibits the 
granting of a hearing". 

In Taliaferro et al. v. Radical) Terminal Warehouse 
Company, supra, this Court stated that it was not pre¬ 
pared to hold that under certain conditions and proper 
regulations a front foot assessment might not be sus¬ 
tained. pointing out that such an assessment was up¬ 
held in French r Barber Asphalt Paring Company, 
181 U. S. 824. 

This Court then calls attention to the fact that in the 

French v. Barber Asphalt Paving Company case the 

lots extend back uniformlv and that thev were all im- 

• • 

proved and used for residence purposes and were sub¬ 
stantially on the grade of the street as improved. Also 
the work was done according to the requirements of 
the charter of Kansas City, Missouri, and that the reso¬ 
lution of the Common Council of the Citv defined the 
character of pavement and the street to be paved, the 
width thereof and that the notice was published for ten 
days in a newspaper doing the city printing and that 
under the charter the owners of a majority of the front 
feet on the street could file a remonstrance with the 
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I 


City Clerk against the proposed improvement and 
thereby divest the Council of the power to ihake the 
improvement. 

The Court stated: 

“Such a petition was not filed which amounts to 
an assent on the part of the property owriers.” 

This Court held that no such situation was presented 
in the Railway Terminal Warehouse Company case. 

\ 

IV. 

Have the Courts of the District of Columbia Le^s Power 

to Set Aside an Assessment Levied Under an Act of 

i 

Congress Than Have Other Courts to Interfere With 

the Action of State Legislatures? 

i 

This is an academic question raised in Appellants’ 
brief. At page .*> it is sttaed: 

“But it was contended in the court below that 
this court is vested with some power over such as¬ 
sessments greater than the power reposing iin other 
federal courts with respect to assessments levied 
under state statutes.” 

Reading the above quotation in connection with the 
following on page 6 of Appellants’ brief, the quotations 
appear somewhat ambiguous: 

! 

“This court we respectfully submit has po more 
power to set aside the will of Congress as ex¬ 
pressed in a statute than has any other court to set 
aside the mandate of a State Legislature!.” 

What is meant by “any other court”? Comparisons 
are said to be odious. Federal District and! Circuit 
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Courts have no power, of course, to interfere with State 
Court decisions, except in some few eases not material 
here. 

When it comes to a question of jurisdiction the 
Courts of the District of Columbia seem to have power 
not possessed by other Federal Courts. 

Section 01 of the Code of Laics for the District of 
Columbia gives the Supreme Court of the District “the 
same jurisdiction as the Circuit and District Courts of 
the United States'-, and stated it “shall be deemed a 
Court of the United States". The Supreme Court of 
the District is the only Court of original jurisdiction 
that can issue process against the heads of the federal 
executive departments and enforce compliance by them 
with its decrees and judgments. (See article by the late 
Justice Frederick 1.. Siddons. Volume IV/. So. ./, Sa- 
fional Cuirersift/ Laic Rcrinc.) 

In the .Johnson case. supra . this Court pointed out 
that the question of the validity of a state tax or spe¬ 
cial assessment under the Constitution and laws of a 
state is a matter of local law and the determination of 
the state courts that no provision of the Constitution 
of the state has been violated will be accepted gener¬ 
ally as controlling and not open to review by the Fed¬ 
eral Courts. Said Courts will only exercise jurisdiction 
to determine its validity when the special assessment 
is challenged as violating some provisions of the Fed¬ 
eral Constitution. The decision in the Johnson case 
clearly distinguishes between questions arising under 
a state law and those arisinsr under a federal law. 


In the celebrated Debbs ease. 158 U. S. 504, it was 
held that it is now an established principle that in all 
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cases involving a construction of the Federal Consti¬ 
tution the Courts of the United States havej final au¬ 
thority; and their decisions are binding on the state 
courts. “Anvthing in the Constitution or laws of anv 
State to the contrarv notwithstanding.’’ 


That the Supreme Court of the District of Columbia 
and this Court are courts of the United Staites is no 
longer questioned. I 


The Supreme Court of the United States in He aid v. 
District of Columbia, 259 U. S. 114, has held that where 
one would strike down a state statute as violative of 

i 

the Federal Constitution he must show that he is with¬ 
in the class of persons with respect to whom the act is 
unconstitutional and that the alleged unconstitutional 
feature injures him. The Court points out tliat in no 
case has it been held that a different rule applies where 
the statute assailed is an Act of Congress, adding: 

“Nor has any good reason been suggested why it 
should be so held.” 


In United States v. New York, etc., B. Company, 165 
Fed. 742, the Court pointed out the difference j between 
the Fifth and Fourteenth Amendments to the Constitu¬ 
tion stating that the Fifth is obligatorv onH on the 
United States and the Fourteenth is obligatory! only on 
the States and the limitation in the Fifth is Mwithout 
due process of law,” while in the Fourteenth this limi¬ 
tation is accompanied with a prohibition of the denial 
of the “equal protection of the laws.” 


It should also be noted that in the Fifth Amendment 
the last clause states: 

“Nor shall private property be taken foi* public 
use without just compensation.” 


i 

j 

i 

I 

i 
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This phrase is omitted from Section 1 of the Fourteenth 
A mend went. 

In Henry Farncomb. et at. r. City and County of 
Denver , 252 U. S. 7. the Court stated: 

‘‘This Court when dealing with tin* constitution¬ 
ality of State statutes challenged under the 14th 
Amendment accepts the meaning thereof as con¬ 
strued byithe highest court of the State," quoting 
St. Louis and K. C. Land Company r. Kansas City> 
241 r. S. 470. 

It is not a question of the degree of power possessed 
by the Courts, but is a question of the legal application 
of the power granted under the Constitution. 

V. 

Under a General As Distinguished From a Special Law 
the Test Is Not That the Benefits Accruing to Prop¬ 
erty Owners Equal the Assessments. 

In Xnrnian r. Lynchhury Investment Corporation. 
250 r. S. 002, the Supreme Court in that case held that 
the burden is upon the Commissioners of tin* District 
in street extension and widening proceedings instituted 
under the Act of June JO, 1011 (57 Stat. at L. 1 (hapter 
l) to establish by a preponderance of the evidence the 
extent of the special benefits accruing to the property 
to be charged. 

In Johnson r. Rudolph. supra, the Court calls atten¬ 
tion to the fact that it is not dealing with a law con¬ 
cerning a particular place and a particular plan but 
that it is a general prospective law and that in cases 
of special assessments arising under a general law it is 
competent to inquire not only into the matter of dis- 
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i 
i 

i 

crimination and inequality but as to the approximate 
accord between the assessments and the benefits actu¬ 
ally derived by the property owners from the! improve¬ 
ment. i 

j 

The Court also calls attention to the fact that in 
Wight v. Davidson, supra , the assessments were based 
upon an ascertained valuation of the property. 

In testing the validity of this amendment tjhe Court 
stated in the Johnson case, at page 31: 

“We are not dealing with an incidental benefit 
common to the whole communitv or a legislative^ 
determined method of assessing benefits in a par¬ 
ticular locality, but with a general law applied to 
a unique situation owing to the peculiar njanner in 
which the avenues of the City of Washington are 
projected.” j 


In the instant case it is contended that we I a re also 
dealing with “a unique situation.” I 

! 

The section involved is bounded on the east bv the 

% 

i 

tracks of the Baltimore & Ohio Railroad Company, on 
the west bv the McKinlev High School extending from 
R Street to T Street along the west side of! Second 
Street (the school setting above the street level some 
twenty-five feet); north and west of Second Strbet by a 
hill crossed by Rhode Island Avenue, which avenue 
crosses the Baltimore & Ohio Railroad tracks |at Sev¬ 
enth Street, Northeast. The grade, or incline, on Rhode 
Island Avenue beginning at Fourth Street, extends at 
a steep grade beyond Second Street, thence in ja down 
grade to North Capitol Street (R. p. 18, 19). j At the 
intersection of T Street and Second Street there are 
steep inclines extending north on Second Street and 


i 
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west on T Street, respectively. The hill on T Street is 
approximately three hundred foot long and ahuts Mc¬ 
Kinley High School (R. ]>. 24). 

Due to the location of the Baltimore & Ohio Railroad 

tracks and the steep inclines on Rhode Island Avenue, 

on Second Street and on T Street and the location of 

the McKinley High School, this particular section is 

located in a natural vallev or “sack" through which 

• 4 

traffic from Rhode* Island Avenue is compelled to pass 
to get to R Street, North Capitol Street and points west 
and south beyond (R. p. 17, 18, 19, 21). Traffic from 
the south and west passes through Eckington Place, 
Northeast andi R Street, through these streets to the 
warehouses, hereafter mentioned, and Rhode Island 
Avenue to avoid tin* steep inclines before mentioned. 


Numerous warehouses have been established along 
the tracks of tin* Baltimore & Ohio Railroad extending 
from Rhode Island Avenue t<> R Street, most of which 
are enumerated in the Bill and admitted in the Answer 
as substantially correct (R. p. 7>, 9). Warehouses have 
also been established along Fourth Street and Fifth 
Street, Northeast, which are “blind" streets terminat¬ 
ing at private railroad property. 

The street pavings involved in this case are all with¬ 
in a rectangle! formed bv street railwav tracks begin- 
ning at Third and R Streets, thence along Third Street 
to T Street, thence along T Street to Second Street, 
thence along Second Street to R Street, thence along R 
Street to the point of beginning (R. n. 24). A rectangle 

is thus formed bv the tracks of the Washington Railwav 

• • • 

& Electric Company enclosing the streets effected. 

This section of the city is zoned as residential (R. p. 
17). It is a warehouse district (R. p. 19). One wit- 
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ness testified that approximately a dozen trucks pass his 
house between five and six in the morning (R. p. 21). 
The Secretary-Treasurer of the John H. Wilkins Com¬ 
pany, who for the past sixteen years has been with that 
firm, testified that the warehouse of the Company is 
located at Fifth and Rhode Island Avenue, Northeast, 
and that it receives about 1200 carloads of goods each 
year (R. p. 23). This witness testified that Jiis com¬ 
pany operates 12 trucks engaged in the sugar! and cof¬ 
fee business (R. p. 25). That Rhode Islam} Avenue 
and T Street are too steep for loaded trucks to under¬ 
take for the reason that there is too much \year and 
tear on the trucks. 

i 

Other companies having warehouses in thi.4 section 
of the citv, the witness testified, are: Atlantic & Pa- 

*■ 7 i 

cific Company, Barber & Ross, Sanitary Grocery Com¬ 
pany, Loose Wiles Biscuit Company, Fries, jBeall & 
Sharp and several others all use the same routje as the 
Wilkins Company. The witness had general supervis¬ 
ion over the trucks for his company (R. p. 23).! 

i 

William H. Hoffman, residing at 200 Randolph Street, 
testified that he was well acquainted with the traffic 
conditions in this section. He estimated that approxi¬ 
mately fifteen companies have trucks which iproceed 
through that part of the city (R. p. 24). That the 
United States Government has a mail bag plant at 
Fifth and W Streets w’hich repairs mail sacks. He esti- 

i 

mated that the Government has approximately five 
trucks that pass through this section (R. p. 24). He 
also testified that a great number of Maryland cars use 
this route (R. p. 24). On cross-examination he testified 
that the trucks proceed south on Fourth and Fifth 
Streets to S Street, then west on S Street to Second 


i 
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Street, then south on Second Street to R Street (R. p. 
25). He estimated that one in every tour cars that 
pass his house bears a Maryland tag. 


Mrs. Julia Hartidge, residing at 20P S Street, prop¬ 
erty known as Lot 808, Square 3072 (R. p. 25), testi¬ 
fied that two years ago she sat in her front window and 
incidentally counted forty trucks that passed by in less 
than one-half hour. On cross-examination she stated 
that the time was in the afternoon between four and 


four-thirty. She further testified on cross-examination 
that there are trucks passing through that Street all 
through the dav. Sin* further testified that the Pull- 
man Company has a laundry on T Street and transports 
every bag of laundry through S Street (R. p. 25). Also 
that there was “quite a bit of night traffic along that 
street." Her house is located in a residential section 


(R. p. 25). 


William 1). Kranking, residing at 1705 Second Street, 
testified that one day a week previous to the hearing- 
seven heavily loaded trucks passed his premises within 
the space of four minutes (R. p. 21) and “some days 

thev were continually going along there which shakes 

• • * * • 

the house from the vibration of the trucks’* (R. p. 21). 

This witness further testified that there is no other wav 

• 

through for traffic on any other street: that traffic pro¬ 
ceeds south on Second Street on account of the uphill 
grade on T Street between Second Street and Summit 
Place and that trucks come from their warehouses on 


S Street or Randolph Place to got to Second Street and 
then they proceed down Second Street to come down 
R Street (R. p. 21, 22): that the Barber & Ross trucks 
are sometimes loaded with iron (R. p. 22). The witness 
was asked if he knew of any benefits direct or indirect 
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to his property because of the repaving and jie replied 
that the very heavy trucks do damage by jarring the 
houses (R. ]). 22). 

It is respectfully contended that these assessments 
ought to fail upon broad and equitable grounds as 
stated in the Johnson case , supra , for the rejason that 
‘‘the statute is not local in terms nor is it here 
invoked to authorize a local improvement 1 ; effecting 
specially the people* concerned * * * but an im¬ 
provement beneficial to the people of thp District 
in general, and to the country bevond, * T * 99 


CONCLUSION. 

Attention is called to paragraphs 10 and 111, as set 
forth in the Appendix, of tin* Act approved February 
20, Win. Section li empowers the Commissioners to 
reassess the cost for all street pavements completed 
within three years prior to the date of tin* approval of 
the Act. Under this proviso the Commissioners can 
not now reassess for the unpaid portions of thje paving 
on Second Street admitted by Appellants to be invalid 
under the norland Act. 

i 

As a consequence, all assessments declared invalid 
for street paving which were completed prior tp Febru¬ 
ary 20, 1928, as in this case, must be paid for out of 
tin* general fund of the District. Consequently, a tax¬ 
payer who pays an assessment declared to be valid 
must also bear his proportionate share of the taxes as¬ 
sessed and paid for out of the general tax levy. This 
results in a species of double taxation that is unfair 
and unjust. 
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Section 10 provides for protest and a hearing prior 
to the payment of assessments. Evidently this is an 
attempt by Congress to cure a fatal defect in the prior 
Act. 

In the Court below the learned Justice characterized 
the assessment under the front foot method as a “rough 
and ready” means of measuring the benefits. It should 
be noted that the Court below, in the presence of 
counsel, viewed the various streets in the section. 
(R. p. 29.) 

One witness testified that there was no special ad¬ 
vantage in having a great many trucks going by one's 
house. (R. p. 26.) Another witness testified that a 
dozen trucks pass his house between the hours of five 
and six A. M. (R. p. 21.) In weighing the “benefits” 
and the “disadvantages" this witness might be ex¬ 
cused for using stronger language than “rough and 
ready” in characterizing the disturbing element inter- 
ferring with the quiet and enjoyment of his slumbers 

during the early morning hours. 

* • 

It is respectfully submitted that the decree of the 
Court below should be affirmed for the reason that the 
assessments are not based upon the ascertained valua¬ 
tion of the property as in Wight v. Davidson , supra , 
and for the reason that a comparison with other prop¬ 
erty in the immediate vicinity indicates inequality in 
the assessments, as in the case of White v. Citij of 
Tacoma, where the alleged benefits are not equal to 
the assessments. In accordance with the rule laid down 
in Bauman v. Boss , supra, assessments are not equal 
and uniform where taxpayers were given no oppor- 
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tunity to be heard prior to the notice of assessment, 
bringing the case at bar squarely within the inhibition 

laid down in Bush v. Branson, supra, and the case of 

! 

French v. Barber Asphalt Paving Company , yupra. 

j 

The expert witness of the Appellants, E.! Catesby 
Rowzee, a real estate salesman, testified: “thatj he does 
not know how the District of Columbia works put their 
assessments.” (R. p. 29.) In view of that admission 
it would seem rather difficult even for an expert to 
measure “benefits” under the assessments. 

The rule laid down by this Court in the Dorlye case 
applies here, viz: even assuming for the sake iof argu¬ 
ment that the properties have been benefited to the 
full extent of the assessments, the assessments have 
been imposed under a statute than can not bp validly 
applied to the properties involved. 

i 

• i 

All of which is respectfully submitted. 

WILLIAM COGGER; 
PHILIP F. BIGGixl$, 

i 

Counsel for Appellees 
844 Earle Building, j 
Washington, D.j C. 

Of Counsel: 

JOHN E. HUGHES, j 

First National Bank Building, 

Chicago, Illinois. 
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APPENDIX. 


An Act to provide for special assessments for the 
paving of roadways and the laying of curbs and gutters. 

“Sec. 10. Any property owner, aggrieved by any 
assessment levied hereunder, may, within sixty days 
after service* of notice of such assessment, file with 
the Commissioners of tin* District of Columbia a 
protest in writing against such assessment, accom¬ 
panied by affidavits if he* so desires, and if said 
commissioners find that the property of such owner 
so protesting is not benefited by the improvement 
for which, said assessment is levied, or is benefited 
less than tin* amount of such assessment, or is un¬ 
equally or inequitably assessed with relation to 
other property abutting such improvement, said 
commissioners shall abate, reduce, or adjust such 
assessment in accordance with such finding. In 
computing tin* sixty davs provided in tin* said Act 
of Congress approved August 7, 1894. within which 
such assessment may be paid without interest, there 
shall be excluded therefrom the time between tin* 
date of the filing of any such protest and the date 
of action! thereon by the commissioners. 

“Sec. 11. The Commissioners of the District are 
hereby directed to cancel all assessments for im¬ 
provements completed within three years prior to 
tin* date of tin* approval of this Act. levied under 
the authority of tin* Acts of July 21, 1914 foS Staf. 
>24). and September 1. 1916 (:>{) St at. 71G). relat¬ 
ing to assessments for the paving of streets, ave¬ 
nues, and roads, or under the Act of August 7, 
1894 {Staf. 27)0), relating to assessments for lav¬ 
ing curbs: and the commissioners are further di¬ 
rected to reassess tin* costs of such improvements 
against the abutting property in accordance with 
the provisions of this Act, which assessments shall 
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become a lien upon the abutting propertv and be 
collected in the manner provided herein}, When* 
assessments for such improvements have Ipeen paid 
in whole or in part the commissioners shall refund, 
within the limits of appropriations by Congress 
therefor, to the persons paying the same, tjie excess 
if any, of such payments over the amounts of the 
reassessments levied hereunder. I 


“Sec. 13. All laws 
with the provisions 
pealed." 


* * * 

i 


and parts of laws inconsistent 
of this Act are hereby re- 


Approved. February 20, 1031. 
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